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. Dutch ptite, taken and. condemned to the 
privateer, ſhould not be condemned as 
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droits of Admiralty, for want of a com- 


miſſion againſt the Datch — 


FURY; Ages—blockade—preſatmprion againſt the cargo, ; 


ariſing from the deviation of the ſhip _ 
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Catarina ani Au, Hpanger—infurtnee mth by the captor, 
| nat allowed, as a charge in captor's 
expences, When they are decreed to 

| $ be paid by the eargo — 
Chri _ Moria, Kebnrock—pitch and tar-Swed; 72 produce 
| and property, in a : Sewediſh ſhip, e 

Stocſtholm to Blocbæiel—reſtored 

5 Coſmopolite Means: to trade. with the emp. 
x how far vitiated by alteration, Se — 


107 


39 


166 


vol. iv. Gs 23 8 Edward, 


FS 


\ 


TABLE OF CASES REPORTED. - ® 


E 
Edward, Bartilt—vi&ualling trade of the enemy, with falſe - 
| deſtination wines, from a French port to Bret 68 
Eleonora Catharina, Kreagh—Salvage on Ru property 
recaptured from a French cruizer, 
Dec. 1800 — — 156 
F 


Fortuna, Gerrit. —appraiſement and ſale delay in returnin 
the commiſſion—attachment on the — 
ſioners — — — — 
Friends, Bell —mariners' wages — the ſhip being recaptured, 
whilſt the mariner was carried priſoner to 
France — — — — 143 
. Franklin, Goodrich —Salvage— military, nat due, for pre- 
venting a Britiſb ſhip from going into the port 

of an enemy —ſalvage of diſtreſs given 147 
Frau Iiſabe, Pieper Blockade of Holland: not broken 
by a deſtination to Antwerp—the Scheldt 


being a conterminous river — — 63 
: G 
Gute Geſellchaft, Kolzenberg—bemp of inferior quality—Cor- 
| dilla hemp not contraband—captor's ex- 
H 


Helena, Hg ſeizure by Algerines not deemed piracy—le- 
—— Sy 2. fade fale——claim pb the 
— owner rejected — — 3 
Henric and Maria, Baar—condemnation in the port of a 
belligerent, whilſt the veſſel 1s lying in 
a neutral port—valid—on whatground 43 
Hoop, Merrel—reparation by the Marſhal, for goods ſtolen | 
whilſt under his cuſtody — — 145 


I 


Iſabella Jucobina, Sovergren—freight—for ſhip brought in 
under the Swediſþ embargo—not given — 77 

Femmy, Noſten—ſhip purchaſed of the enemy, and left un- 

| der the management of the former ws 


legal concluſion ariſing from that circumſtance 31 
Fonge Hermanus—Cordilla hemp—captor's expences = 95 


TABLE OF CASES REPORTED, 


Pieter, Mu proprietary intereſt, on good 
Tour : — to the enemy, by Britiſh ſubjecta— proof 
required of the character i in which 4 yy 


ſhipped 


oſephine, Fi Fes. roprieta FRY in + Me ſent 418 
Jef * 5 2 but not diveſted out of the 


French ſhipper at time of capture — 


ufrow Maria, Schrader — blockade —neutral cargo, import- 
7 ed previous to the blockade but re- 


ſhipped, as not ſaleable - reſtored 


L 


* Middleton, Montrie—joint capture—identity of the 
veſſe] claiming not proved effect of 
ſteering a contrary courſe, after having 

reconnoitred the captured veſſel — 


.M 


Madonna del Burſo, Antonopoli—caſe of loſs ſuſtained by 
ſeizure of a Greek ſhip in a port of Jre- 
land—demurrage—compenſation — 


N 


Narcifſus, Moulton—Dutch commiſſioners decreed to account 
for the whole * n eir- 
cumſtances 


> 
Poiſdam, Gerts—blockade—ſhip transferred in a blockaded 


port, between neutral merchants, no breach of 
the blockade — — — 


R 


Rendſborg, Nyberg—colonial trade - contract of Mr. De Co- 
- ninck with the Dutch Batavian 3 
of that contract, &c. — 

Ruckers,Carey—Caſe of damage, on perſonal aſſault, brought 
by a paſſenger againſt the maſter — 


42 


79 


23 


153 


17 


73 
Sechs 


TABLE OF CASES REPORTED 


8 


Sechs Geſchwiſters, Fobs—purchaſe of enemy's — 
be abſolute — 
Stert, Fohn/on—blockade of Holland, not violated hy goods - 
ordered by neutral merchants to be ſent to Embden, 


by ipland canal navigation — _ 
T 


Triton, Tris—coſts and damages — 
T wende Brodre, Schall—contraband—boir de nds 
Daniſb treaty, 1780 interpretation 


* . 


Priendſcbup, Barends—depoſitions invoked, of the claimant 
being maſter and owner in the former caſe 
F. riends sſchap, Goverts—licence to a Britifh ſhip to trade to 
the ports of the enemy ; articles not enumerated, 
carried thither under a * of an WO 
deſtination, condemned 
V row Margaretha, Jacobs —ſalvage, in Sire mo rate. for 


making tenders in ſuch caſes © — 


W 
Weeldſborgaren, Laprrbolm— freight, by ſhip . _ em- 
bargo, not given — 
4 


Zee Star, Muller — delay of reſtitution by conſent—demur- 


rage given — — — 


NAMES 


OF 


CASES CITED. 


EI Navarro - —_ Page 148, 150 


Goede Vreede + - 163 
Jonge Pieter - — RO 
Juffrow Wobetha — - 163 
Maria Petronella - - 249 
Sally, Griffiths . - 115 


Sanctifſumo Sacramento - 163 


CASES —_ in 1 Volumes, a fince heard on 


Appeal 


BEF ORE THE LORDS COMMISSIONERS OF APPEAL. 


IN PRIZE CAUSES. . 


Betſey, Murphy, 22d June 1799 
Cape of Good Hope, 24th May 1802 
Columbia, Weeks, 12th Auguſt 1801 
Conqueror, Tate, 29th March 1803 
Fenrom, Fronier, 27th April 1802 

Embden, Meyer, 1oth February 1800 
Maria, Paulſen, 2d July 1802 - = 
Nancy, Joy, 17th December 1802 = 


Suſa, uſley, 19th March 1803 « - 


_ Affirmed. 


Affirmed. 
Affirmed. 
Affirmed. 


Affirmed · 


Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 


BEFORE THE JUDGES DELEGATE, 


IN CASUES CIVIL AND MARITIME. 


The Betty Catchcart, 1ſt July 1800 


Affirmed. 


The William Beckford, 24th November 1801. do. 


DATE 


OF . 


HOSTILITIES. 


— Repriſals againl France, 11th February, 1793. 
——- HoLLANnD, 15th September, 1795. 

— gth November, 1796. 

— — —_—hc LGU and Ron Repub- 
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The ratification of the preliminaries of peace were exchanged 
between EN OTLAU D and Fzance, ioth October 1801, 
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THE BARBARA, CH.] W Maſter. Fuly ift, 


| (Inſtance Court.) e bo an 
x this caſe a hypothecation-borid had been given, fwd, Ta 
23d May 1801, in Jerſey by the Maſter (a), who Vg. w " Wars 
was alſo the owner of the veſſel, for the neceffary re- at ganas. 
pairs and out: fit of the ſhip : The bond covenanted for 
the payment of the money, three months after date, 
on the arrival of the ſhip in Londen, either by bills or 
good ſecurity. | 
_ plaintiffs having applied vids ſucceſs br 
the payment of the 62 I. or other ſeearity, Stabey 


8 & — — as 1 1 


— 


wp The na the bew . Chypwin, of Lad. . 
maſter and owner of the brig Barbara of Jef, now lying in the 
river of Jerſey, and bound to London. 


vol. IVs. R moved 
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Toe moved the Court to grant a warrant to arreſt the hip 
.. in caſe of bottomree, on à ſuggeſtion that the thip 


Fuly it, was on the eve of being transferred to other per- 


oy” ſons, and was preparing to proceed to ſea. 
It was faid in ſupport of the motion, that the caſes 
reſpecting deme/tic bonds in which prohibition had 

been granted, had been chiefly concerning bonds 

given by the maſter /olely as maſter ; that there was 
nothing to prevent an owner from fitting out his ſhip 

in this manner, in à caſe in which, deſcribed as of Lon- 

don, he had become owner in a diſtant port, and was 

in want of funds to navigate her home; that Jerſey, 

for the purpoſe of ſuſtaining theſe bonds, might be 


conſidered as a foreign poſſeſſion. 
Warrant granted. 
| T5 e 'F 
Fe,, n the ſame Ce. 
(Inſtance Court.) 


Monition-agai 
— Ox a 3 day when the Marſhal was pro- 


the regiſter of 
Hhip, direfted to . © ceeding to execute the decree for ſale, it ap- 


— peared that the regiſter was not forthcoming, but 
* that it was detained in the poſſeſſion. of W. S = 
under a ſale, pretended to have been made to him by 
the original owner, to defeat the effect of the bottorti- 
Tee bond; Swabey moved the Court on this ſuggeſtion, 


that a monition might iſſue againſt . $S——, the 


aſſerted purchaſer, to bring in the-ſhip's-regiſter. 
The Court at firſt doubted whether this was an uſual 


monition. 


Swabey 


a 


5 
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Swabey.—It is the daily practite in cauſes of po- fs 
ſeſſion, to iſfue'monitions to bring inthe regiſters. BARBARA. | 


Jan. nathy 


Court. —lt is ſo; but here the party Rands on a d 
former ſale. - 1 - 


Swabey.—The ſeizure was made almoſt: imme- 
diately on the ſhip's arrival in porc. If there has been 
any ſale, it muſt have been fraudulent” to defeat this 
bond ; without the regiſter, the ſhip will not ſell for 
balf its value, | 
| Monition granted, 
Io this monition S——— made a teturn, that the 
regiſter had been by him depoſited in the hands of 
W. V. 3 a 

A monition was in conſequence prayed, and directed 
to iſſue againſt . V. to the ſame effect; on which 
the regiſter was delivered up. 


THE HELENA, Hesroy Maſter: Jah tit 
. (Inſtance Court.) 
Tuts was a caſe of a Britiſh ſhip, which had been Capture and fals 
or an EN 


taken, on a voyage from Saffee to Liſbon, by an. gipy te . 
Algerine corſair, and ſold by the dey of Algiers to a e — 


merchant of Minorca, and by him ſold, on the ſur- 832 


render of the iſland of Minorca to the Britiſh arms, invelid under 
to the preſent holder, a merchant of London. On we 
coming into the port of London, a warrant had been fkk 
applied for to arreſt this ſhip on the part of the former 


B 2 Britiſh 


- 
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pi The. _ Sri proprietor 7 but. Abe Court:refaled-a warrant, | 
— — and directed. a monition to. iſſue, calling on the poſ- 
© Fay, ſeſſor to ſew cauſe, why ſhe ed not de reſtored 


; 250. | 
to the former; Britiſh owner. 113 


T be King's Advocate and Sewell on the part if the 
5 Proprictors—contterided that the ſeizure by the 


Algerine corſair was not a lawful capturt, converting 
the property; that the purchaſer, under ſuch an act 


of forcible poſſeſſion, could derive no title to detain 
the ſhip againſt the demand of the original A 


On the ather fide, Laurence and Robinſon. 


JuDGMENT. 
Sir I. Scott, —This is a queſtion. ariſing on a ſhip, 
which has been purchaſed by a Britiſh merchant 
of a Spaniard: A claim is now given on the part 


of the original Britiſh proprietor, an a ſuggeſtion 
that the veſſel, while failing as his property, was 
captured and carried into the Barbary States, and 
there ſold to the arg merchant, from whom the 
been argued on the part 1 the preſent roſfelor, that 
the Court is diſpoſed to pay particular reſpe& to de- 
rivative titles, when fairly poſſeſſed; and it does this 
on the plain and general ground, that there muſt 
be a ſequel of tranſactions, continued in a courſe 

of time, which ſhall be held concluſive, to cure ante- 
cedent defects, and to give, ſecurity to the title of 
a bond fide purchaſer, On this foundation all property 
reſts ; with reſpe& to moveables, the period is very 
ſhort for that effect. It is true, that ſhips paſs by 


formal inſtruments and written documents, and 
25 . therefore 
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| therefore do not come entirely under the rules that 
apply to the transfer of moveable property; but ſtill | 
they are entitled to the equity of ſimilar conſidera- 


tions to a certain degree; particularly. where poſitive 


regulations have not intervened to exclude them. 
This ſhip appears to have been taken by the Algeriner, 
and it is argued, that the A{gerines are to be conſi- 
dered in this act as pirates, and that no legal eonver · 
ſion of property can be derived from their piratical 
ſeizure, Certain it is, that the African States were 
ſo conſidered many years ago, but they have long 
acquired the character of eſtabliſhed governments, 
with whom we have regular treaties,” acknowledging 
and confirming to them the relations of legal ſtates, 
So long ago, as the time of Charles 2d, Molloy ſpeaks 
of them in language, which, though ſufficiently quaint, 


The AN | 
HELENA. 
is. KS 


ul 
0 


expreſſes the true character in which they were conſi- 


dered in his time.“ Pirates that have reduced tbem- 
ſelves into a government or ſtate, as thoſe of Algier, 
Sally, Tripoli, Tunis, and the like, ſome do conceive 


ought not to obtain the rights or ſolemnities of war, as 


other towns or places : for though they acknowledge the 
Supremacy of the Port, yet all the power of it cannot 
impoſe on them more than their own wills voluntarily 
conſent to. The famous Carthage having yielded to the 
victorious Sci cipio, did in ſome reſped continue, and began 
to raiſe up her drooping towers, till the knowing Cato 


gave council for the total extirpation ; out of the ruins 


ef which aroſe Tunis, the revenging ghoſt of that fa- 


mous city, who now what open hy/tility denied, by thiev- 


ing and piracy continue; as ſiinking elders ſpring. from 
thoſe places where noble ac have been felled ; and is 
{heir art are become ſuch maſters, and to that degree, 


B3 a 
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. 5 as to diſturb the mightte/? nations on the weſtern empire ; 
FS nin and though the ſame is ſmall in bigneſs, yet it is great in 
Fu 1, miſchief : the conſideration of which put fire into the 
0. breaſt of the aged Lewis IX, to burn up this neſt of 
waſps, who having equipt out a fleet in his way for 
Paleſtine, reſolved to beſiege ii: whereupon a council of 
war being called, the queſtion was, whether the Jame 2 
Should be ſummoned, and carried, i it ſhould not ; for it | 

aua ust fit the ſolemn ceremonies of war, ſhould be la- 
_ wiſhed away on @ company of thieves and pirates. Not- 
withſtanding this, Tunis and Tripoli qnd their Sifter 
Algier do at this day (though neſts of pirates obtain 
the right of legation. So that now (though indeed 
pirates ) yet having acquired the reputation of a govern 
ment, 127 cannot properly be efteemed pirates _ but ene- 

mies.” Melloy, p. 33- ſect. iv. 

Although their notions of juſtice, to be obſerved 
between nations, differ from thoſe which we entertain, 
we do not, on that account, venture to call in queſ- 
tion their public acts. As to the mode of confiſ- 
cation, which may have taken place on this veſſel, 
whether by formal ſentence or not, we muſt preſume _ 
it was done regularly in their xyay, and according to the 
eſtabliſhed cuſtom of that part of the world. That the 
att of capture and condemnation was not a mere private 
act of depredation, is evident from this circumſtance, 
that the Dey himſelf appears to have been the owner 
of the capturing veſſel ; at leaſt he intervenes to gua- 
- rantee the transfer of the ſhip in queſtion to the Spa- 
110% purchaſer, There might perhaps be cauſe of con- 
fiſcation, according to their notions, for ſome in- 
ſringement of the regulations of treaty; as it is by 
the law by treaty only that theſe nations hold them- 
ſelveg 


hen HUNTS ADMIRALTY. | 


tions, but that which. is * from — — — 
and convention. Had there been any demand for 


juſtice in that country on the part of the owners, and 
ths Dey had refuſed to hear their complaints, there 
might perhaps have been ſomething more like a rea- 
ſonable ground to induce this Court to look into the 
tranſaction, but no ſuch application appears to have 
been made. The Dey intervened in the tranſaction, as 


: legalizing the act. The transfer appears, beſides, to 


have been paſſed in a ſolemn manner before the pub- 
lic officer of the Spaniſh government, the Spaniſh con- 


ſul; and in the ſubſequent inſtance, the property is 
again transferred to the preſent poſſeſſor, under the 


public ſanction of the Judge of the Vice . 


Court of Minorca. © 


Under theſe circumſtances, I think it is noẽ much 
too late for this Court to interfere for the purpoſe of 


annulling theſe ſeveral aQs of transfer, which appear 
to have been made, in both inſtances, with perfect 


good faith on the part of the ſeveral purchaſers, and 
for an equivalent conſideration. Without conſider- 
ing at all the queſtion, what rule would have been 
applied to the caſe of a bond fide purchaſe from a pira- 
tical captor, I ſhall diſmiſs the party, and decree the 


ſhip to be delivered to the Britiſh purchaſer. 
Party dimmiſſed. 
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rence ſo 
trade with the 
enemy, in cer- 
tain articles, —in 
what reſpects 
the uſe ought to 
conform to the 
ſetter, & &c. 


(a) 10 pipes of 
wine, 98 hides, 
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THE COSMOPOLITE, Marnison Maſter. . | 


Tus was a caſe reſpeQing a licence, granted to . 
Britiſh merchant, to import certain, ſpecified ar- 
ticles from Spain. It appeared, that the licence had 


been originally granted for three months from the 
date of the igſirument, but that it had aſterwards been 
altered to three months Nan the * of the bill ES; 


lading, 


On the part of FE Captors, the King's Advocate. — 
There are two objections to the manner in which this 
licence has been uſed; the firſt is, that alchough t the 
terms of the "SST are ſpecific, as to the nature 
of the articles which were to be imported, * Spaniſh 
wool, cochineal, dying wood, and barilla, under this 
permiſſion, articles of a very different deſcription have 
been imported; for, beſides theſe articles, there is a 
quantity of wines (g) and hides. Theſe goods, at leaſt, 
muſt be ſubject to condemnation, ſince they are not 
amongſt the enumerated articles, neither are there 
any general words in the licence by which they can 


be protected. The other objection is of a more ſe- 


rious nature. The licence was obtained in July 1799, 
and as it is admitted, originally for three months, yet 
protection is now claimed under it for a ſfipment 
made in 1801. In explanation of this manifeſt i irre. 
gularity, it is ſaid, that the jealouſy of the Spaniſh 
government threw ſo many difficulties in the way of 
ſhipments of this nature, that it became neceſlary to 
uſe the greateſt ſecrecy, and to extend the time; and 
therefore an alteration was obtained at the council 
office for three * * dhe bill 4 lading ; but by 
. 


HIGH COURT. OF ADMIRALTY. 


what authority this-was: done is not ſtated. It is not The 


a flight clerical alteration, but an- alteration of the 

eſſential part of the licence. The effect of granting a 
licence is totally deſtroyed by it; a licence for three 
months is, by theſe means, converted into a perpe- 
tual licence, by which the party may protect ſeveral 
ſucceſſive ſhipments till be is detected. The legal 
eſſect of this inftrument is totally deſtroyed by the 
manner of uſing it, and the conſequence will be, that 
| theſe goods will be ſubject to condemnation, as the 
property of NA ſubjects taken in trade with the 
enemy. 


On the part f the Claimant, Laurence.—It is un- 
doubtedly a caſe very proper to be brought before the 
Court, that ſome explanation may be given of the 
variation between the original licence and the inſtru- 
ment as it is now produced, to operate on this ſhip- 
ment. The conduct of the parties through the whole 
of this buſineſs is free from all imputation: no frau- 
dulent purpoſe, nor any intentional abuſe of this au- 
thority can be charged upon them. It is ſtated in 
the affidavit, that the alteration as to time was made 
at the council office ; the fair preſumption is, that it 
was done by the authority of the council— 


[ Court. Do the Council alter any inſtrument to 
which the king s ſign manual has been affixed? 
From the experience that I have had of their mode 
of proceedings, I am not led to ſuppoſe that to be 
the practice.] ; 


Counſel. —The preſumption would ſtill go higher, that 
the application had been communicated to his Majeſty. 
If the Court is not ſatisfied with the authenticity of this 
fare! in its preſent form, it will allow the mat- 


0 
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ter to ſtand over, that it may be again ſubmitted to 
his Majeſty ; and that an application may be made for 
another licence to operate on this ſhipment ab initio. 
As to the articles that are not exactly conformable to 
the enumeration, they are not to be conſidered as a 
material departure from the terms of the licence, 
being but a ſmall quantity, only about ten pipes of 
wine, and ninery-eight hides, out of a cargo of be- 
tween two and three hundred . 9 


JupGMENT, | 
Sir W. Scott. This caſe ariſes on Pho conflratiicn 


of a licence granted to import from Tenerife, during 
a war with Spain, goods of a ſpecified deſcription, 
It is perfectly well known, that by war, all commu. 
nication between the ſubjects of the belligerent coyn, 
tries mult be ſuſpended, and that no intercourſe{a) can 


"_ 
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(a) The principle of reftraining the ſubjes of a country, from 
carrying on commercial intercourſe with the enemies of the ſtate, 
ſeems to be as ſtrongly fortified as any rule of law can be, by reaſon 
and praflice, In reſpe& to the propriety and political neceſſity of 
the meaſure, almoſt all the elementary writers on the law of na- 
tions concur in the ſame opinion, Ex natura belli {/ays Bynker- 
ſhock , commercia inter hoſtes ceſſare, non eft dubirandum ; quam- 
vis nulla ſpecialis fit commerciorum prohibitio, ipſo tamen jure 
belli commercia eſſe vetita, ipſe indictiones belli ſatis declarant. 
With reſpect to the general practice of European ſtates, Boerius 


in his deciſions, records the concurrent teſtimony of ſeveral ſtates, 
and in oppoſition to ſome diſtinctions and qualifications, which had 


been ſuggeſted by particular lawyers, maintains, Ego tamen con- 
trarium credo, quod non Koet, tam licitas, quam illicitar hoſtibus de- 
ferre, tempore guerræ; and he declares this to e the general 
opinion of Juriſts, In the antient practice of the Court f Ad- 


giralty, 
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legally be carried on between the ſubjefts of the hof- 
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tile ſtates, but by the ſpecial licence of their reſpeQtive A... . 


governments. Under this view of the matter, it is 
elear, that a licence is an high act of ſovereignty, 
an a& immediately proceeding from the ſovereign au- 
thority of the ſtate, which is alone competent to de- 
cide on all the conſiderations of commercial and poli- 
tical expediency, by which ſuch an exception from 
the ordinary conſequences of war muſt be controuled. 
Licences being then high acts of ſovereignty, they are 
neceſſarily frifi juris, and muſt not be carried farther 
than the intention of the great authority, which grants 


them, may be ſuppoſed to extend. I do not ſay that 


they are to be conſtrued with pedantic accuracy, or 
that every ſmall deviation ſhould be held to vitiate 
the fair effect of them: An exceſs in the guantity of 
goods permitted, might not be conſidered as noxious 
to any extent: A variation in the quality or ſub- 
ance of the goods might be more ſignificant, be- 
cauſe a liberty aſſumed of importing one fpecies of 
goods, under a licence granted to import another, 
might lead to very dangerous abuſes, In ſeveral 
caſes of licences, thisCourt has had occaſion to obſerve, 


that articles have been introduced which might inter- 
fere with our own manafaftures, not merely raw 


materials for the neceſſary employment of the kilþ 
and labour of Britiſh artiſans, but the finiſhed pro- 


duion of foreign induſtry and art, wan mighe 
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miralty, we find it laid W Item, ſoit enquis de REES 
qui entrecommunent, vendent, ou achatent, avec aucuns des ede · 
mis de Meſſieur le Roi ans licence clpeciale. dyRoi, ou de ſon admi- 
ral. —BI. B. b. 7%, 
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come in · competition with thoſe of our own; Fre? ie 


has obſerved, not without ſurpriſe, that ſome licences - 
themſelves, I mean particularly thoſe Iriſb ones which 


appeared 1 in the caſe of the Chriſtina Sophia (a), have 


{ * o3 
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given a countenance. to this practice. Where the 


licences have expreſsly permitted the introduction 
of ſuch goods, this Court cannot take upon itſelf to 


withhold from the individual the beneſit of ſuch li- 
cences, however obtained; but it will always con- 


ſider it to be its duty to look to the licence, for the 


enumeration of the goods, that are to be protected by 


ü. In the preſent caſe it appears, that the terms of 
the licence have not been followed in this reſpe&; 


* , 


here is a licence for barilla, wool, liquorice, orchilla 


wood, and dying wood, yet there are other articles, 


a conſiderable quantity of wine, and ſame” hides, on 


board. It is ſaid, that theſe, comparatively with the 


burthen of the veſſel, form but a very trifling part of 


the cargo. Be the quantity what it may, it ought to 
have been proyided for in the enumeration, which the 
merchant. ſubmitted to the diſcretion of government, 
when he applied for his licence. - As it now ſtands, 


I muſt conſider this part of the cargo as totally de- 


nuded of any authority under the licence, and there- 
fore ſubject to condemnation. Another material cir- 


cumſtance in all licences, is the limitation of time, in 
which they are to be carried into effect; for as it is 


within the view of government, in granting theſe li- 
cences, to combine all commercial and political conſi- 


derations, a communication with-the enemy might be 


— — 
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| (a) Func 20, 1801,—The terms of the licence were general, for 
articles for manufacture- uſe and agriculture,” articles imported, 
£6 © 2 Pipes, thread, bobbin, long holland, geneva, hops, &cc. 


f very 
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y proper at one time 
and highly miſchievous. It might be highly: proper in 
1799, and highly inexpedient in 1801. Time chere- 

fore appears to be a very important ingredient; if the 
pafty takes upon himſelf to extend the term of the 
licence in this reſpect, it would de, in _— ere 
licentia non ſumpta pudrnter. 
Two circumſtances are Waben to gite the due ef- 


fect to a licence: firſt, That the intention of the 


grantor ſhall be purſued ; and ſecondly,” That there 
| ſhall be an entire bona fides on the part of the uſer. It 


has deen contended, that the latter alone ſhould be 


ſiufficient, and that a conſtruction of the grant merely 
erroneous, ſhould not ptejudice. This is, L think, laid 
down too looſely. It ſeems abſolutely eſſential, that that 
only ſhall be done which the grantor intended to per 
mit; whatever he did not mean to permit js abſolutel 
interdi&ted, and the party who uſes the licence engage 
not only for fair intentions, but for an accurate inter- 
pretation and execution ;*when Thy an accurate inter- 
pretation and execution, 1 do not mean to exclude 
ſuch a latitude, as may be fuppoſed to conform t to the 
intentions of the grantor, liderally underſtobd - 
The preſent licence was firſt granted in 1799, for 
three months : - At that time; as it ſtood}; when co 
out of the hands of rhe Sovereign of this Country, 
and counterſigned by the Secretary of State, it was a 
perfectly good licence, for the articles enumerated, 
and for the time therein ſpecified.” But I find a diff- 


culty in holding that a licence, ſo granted is a good li- 


cence for an importation in 1801. It appears on the 
face of the inſtrumeat that there has been an eraſure, 


and that the words © three months have been altered 
to 


be, and; at another, vefy unt W.. 
Cos neren. 
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other; it may be ſatisfactory as to che bona fides of 
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to * three months from the date of the bill of lading} 
extending it, not to this year, or to any other year, 
but to a time indefinite, whenever it might ſuit the 
convenience of the merchant to make uſe of it. 

The queſtion then is, Whether the account given 
of this alteration is ſatisfactory? It may be ſo, as to 
one conſtituent part of a licence, and not as to an- 


the party obtaining it, but not as to its conformity 
with the intention of the grantor ; and I haye already 
faid, that it ought to combine both theſe properties. 
The affidavit ſtates, that the licence was originally 
made out for three months from the date of the ſaid 


licence; but upon its being repreſented at the coun- 
cil office by this deponent's faid houſe, that owing to 


the jealouſy of the Spaniſb government, and the difh- 


culty of communication with the faid iſland of Tene- 
Tiffe, and the ſecrecy neceſſary to be obſerved, the 


lives and property of the perſons at Tenerife being 


* by carrying on a trade with this country, 
"diſcovered, the ſaid licence was altered at the 


council office, to continue in force for three months 
from. the date of the bills of lading.” 
Now it appears to me, that this repteſentation i is 
not entirely fatisfaftory. As to exportation from 
Tenerife, and other parts of Spain, we have ſeen ſo 
many inſtances of it in neutral ſhips, that it is not 
very eaſy to underſtand how it could be expoſed to ſo 
much jealouſy on the part of che Spani/e government, 
in the manner here deſcribed ; or if it were ſo, how 
happened i it that this was a e at the time of mak - 
ing the application? How came a licence to be taken 
reſtricted to three months, if it was known that 
8 | if 


it could be Enie isto ect only dy — an The 
opportunity of getting into Tenerifſe, as it were by © dancer. 
ſtealth, and by getting out ia the ſame manner? Hf e 
this fact had been mentioned, no doubt proper means 
would have been taken to provide far it, under the 
very liberal attention which is, on all occaſions, paid 
dy government to the repreſentation of merchants: 
If it was not known till afterwards, application ſhould 
have been made, in the ſame manner as for the origi- 
nal licence, to the ſecretary of ſtate, who counter- 
figned the firſt inſtrument; whereas the affidavit only 
ſtates, that an application was made to the council 
office, without mentioning when, or by whom, this 
alteration is ſuppoſed to have been made. From any 
obſervations of mine on the proceedings of the Coun- 
cil, I find a difficulty in ſuppoſing that any perſons 
pr compoſe that board would take upon themſelves 
to alter a licence that had been ſanctioned by the ſign 
manual. Beſides, how is it authenticated? The word 
of an inferior clerk of the couneil cannot be received 
as a ſufficient authentication ; all inſtruments of this 
fort ſhould be certified in ſome manner, by the autho- 
rity of the Council. It is too much for this Court to 
take it upon inferior authority, or on the mere repre- 
ſentation of the party himſelf. After the alteration, the 
party carries it to the cuſtom houſe (a), and there it is 
| * 
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(a) The affidavit ſtated, © that in December following the licence 
was depoſited in the cuſtom houſe, in order that the cuſtoms might 
hare notice of any cargo being imported under it. That in Febru- 

ery long before the knowledge of the capture, the deponent ap- 
pied to the cuſtom houſe to indorſe the name of the ſhip on the 
Reence; that a doubt was then expreſſed on the part of the cuſtom 
houſe, 


\ . 
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depoſited, and filed, as a thing not immediately bt | 
put in uſe ;-when it comes to be examined, this eraſure 
is perceived, and the cuſtom office refuſe to act upon 
it, and inſiſt, that before it ' ſhall be conſidered as 
an efficient licence, it ſhall be reſigned. _ On this in- 
formation, as the affidavit ſtates, ' the party ſent 
his clerk to the council office to get it reſigned,” the 


more prudent meaſure would have been for the mer- 


chant to have applied himſelf to ſome perſon there of 
a more efficient character. It feems, however, that 


à clerk in the Council Office told the merchant's 


clerk, that nothing could be done in the buſineſs on 
account of the then exiſting embargo, as the. veſſel 


was a Swediſh ſhip; in this anſwer, the party impru- 
dently acquieſced, and here the matter reſted; . . 
On this ſtatement of the facts, I do not feel myſelf 
warranted to ſay, that I can be ſatisfied with the au- 
thority of this licence; I think I ſhall adminiſter the 


- ſafeſt juſtice by referring the party to another Court, 


and TIE * &c.“ 


compoſed of members of the privy council, who are 


beſt capable of judging of the ſufficiency of the au- 


thority, under which the alteration was made, and of 
the validity of the licence ſo altered, E as it 1 
been to the preſent tranſaction. n A 


* 


lt 2 


— whether in conſequence of the alteration, as to the time of 


the importation, they could with propriety a& upon it? That the 


matter being referred to the board, and the ſame doubts being en- 


.tertained by them, the licence was returned to the deponent, that 
it might be refigned by the Secretary of State, or renewed; that one 


of the clerks of the deponent was ſent to make application to this 


effect, who addreſſing himſelf to Mr. E. , one of the clerks of 
the council office, was informed by him, that nothing could be done, 
owing to the embargo which had lately taken or on Dany 
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THE WERLDSBORGAREN, LaczzHroLit TY 

75 Maſter. e 
Tous was a caſe of a Stuediſb ſhip brought in under Pes de- 
the embargo, on a voyage from Philadelphia to — 2 5 
Liſbon : when it became neceffary to unliver the cargo, . — 


which was claimed for merchants of Liſbon. Applica- — WE 0 


tion was now made on the part of the ſhip, (which to be fent on by 
was reſtored when the embargo was taken off), that — 
the Court would pronounce the freight to be due. 
Couri.—In this caſe the cargo is claimed for perſons 
not ſubject to the embargo. The ſhip was brought 
in as a Swediſh ſhip, and on that account only; the 
detention has been occaſioned, without any co-opera- 
tion on the part of the cargo. The cargo has been 
brought out of its courſe, and has been detained on 
account of the ſhip, and is finally compelled' to find 
another vehicle to convey it to its market. Under 
ſuch circumſtances, 1 think it is not liable to the de- 
mand of freight. 


THE NARCISSUS, Mol rom Maſter. 
- Yaly 14th, 


T. was a caſe, on objection to charges made i801. 
on an American cargo, that had been reſtored. cu.go fent from 
It was a cargo taken on a voyage from Demerara to dhe hand, uf be 


New York, July 1795, previous to the declaration P=< —.— 
of hoſtilities againſt Holland, and carried to Bermuda, of ſeeding ts 
where the Judge of the Vice-Admiralty Court (a), chargeable on 
reſtored the ſhip and part of the cargo; but enter- \;.ining w- 
taining ſuſpicions of the bulk of the cargo, that, it on. 
was Dutch property, he directed it to be ſent home to 90 Pecmee nt 


rmuda, 11th 


Europe, to be put into the hands of the commiſſioners, cbt. 1795, 


cargo brought to 


Vor. lv. Cc | who 2 
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who had been appointed for the management of ö 


Dutch property, under the Stat. 35 G. 3. c. 80. 21. 
On the part of the American claimant, who had ſince 
obtained reſtirution of the goods, Swabey objected to 
the charge of inſurance, and other expences of bring- 
ing the goods to England, as charges that were not 

incurred by the claimant, nor for his benefit. 
JuDGMENT. 
Sir V. Scott, —This was the caſe of a ſhip and e 


taken on a voyage from Demerara to New Yark, and 
carried into Bermuda, at a time when it was doubt- 


ful what would be the ſtate of public affairs between 


this country and Holland, and after an a& of parlia- 
ment had paſſed for the cuſtody of all Dutch property, 
found in the ports of this kingdom. They were carried 
into Bermuda, where the judge reſtored the ſhip, and 
part of the cargo; but detained the remainder on 
ſuſpicions, which have ſince turned out to be un- 
founded. Conſidering the act of parliament to apply 
to this property, he directed it to be ſent to England, to 
be put into the hands of the Dutch commiſſioners. 


They received it under a notion, that their authority 


extended to the care of all Dutch property brought 
into this country after the war, which conſtruction 
of their power, later opinions have held not to be cor- 
rect (2). As hoſtilities had then actually commenced, 
this acceptance of the property on their part, cannot 
be conſidered as done in literal purſuance of the act, 


(5) Prohibition prayed on the part of the Dutch Commiſſioners 
againſt Lord Keith, proceeding in the Court of Admiralty, on ſhips 
ſeized at the Cape of Good Hope, before the proclamation for repri- 
fals, but brought into this kingdom after the proclamation.—Pro- 
hibition refuſed. Cited in Lucena v. Craufurd, 3 Puller and Bos. 


Reports, p. 82, 
but 
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but was done with fair intentions and for the purpoſe 
of managing the property to the beſt advantage, for 
thoſe who might finally be entitled. But as they have 
taken it into their own poſſeſſion, the Court has held, 
that they are liable to the claimants, to whom reſtitu- 
tion may be decreed, in the place of the actual captors 
whom they have diveſted. The merchant whoſe goods 
were ſcized, had a right under the general law of na- 
tions, to an adjudication of his property, in the coun- 
try where it was carried: the property has been 
conveyed to Europe, under an application of a novel 
palicy, framed for the particular convenience of the 
Britiſh government: I think that the expence of that 
tranſmiſſion, and every expence that was intended to 
render it ſecure, muſt fall upon the party for whoſe 


convenience this was done, and that the neutral 


claimant ſhould be protected therefrom. I impute no 
impropriety. of conduct to any perſon; the Judge 
acted for the beſt in direQing the property to be con- 
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veyed, and the commiſſioners acted for the beſt in ac 


cepting and diſpoſing of it ; but the claimants are no 
parties to this act of conveyance, and are not liable to 
the charges that have attended it. 
I ſhall therefore refer it, under the general obſer- 
vations that I have ſtated, to the regiſtrar and mer- 
chants, to deduct theſe charges: deſiring them at the 
ſame time to advert to what would have been the va- 
lue of this cargo in New Tork.—lt it ſhould appear 
by the fale, that the value has been conſiderably 
increaſed by ſelling it in an European market, it 
would not be equitable, that the claimant ſhould. ac 
the ſame time reap the benefit of an improved ſale, and 
refuſe to bear any of the expences attending its con 
veyance to a better market. Under theſe principles 1 

thall refer it to the regiſtrar, and merchants, 
e 3 ! (/n 
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1802. 


Farther ohjec- 
tions to the 
regiſtrar's re. 


OY caſe, 


CASES DETERMINED IN THE 


(tn the ſame Cafe. 3 


A T4RTHER queſtion was brought before the Court 
on a ſubſequent day, on en to the Regiſ- 


trar's report. 


5 Dr. Swabey ſtated the crectiftancly of the capture. 


in 1795, and the order of the Judge of Bermuda for 
ſending this property to England, to be put into the 
hands of the Dutch commiſſioners, and objected to 
the report made by the regiſtrar and merchants, that 
it had allowed againſt the claimant freight and infur- 


ance in the voyage to Europe. 


On this point it was ae That the freight and 
inſurance could not be deemed to be made for the 
ſecurity of the claimant; that when he was brought 
into the vice-admiralty court of Bermuda, he had a 
right to expect a ſentence there, and that the ſubſe. 
quent tranſmiſſion of the property to Europe, could 
not be conſidered as done in any manner for his 
benefit. It was farther ob jected, that there was a de- 
ficiency in the quantity of the cargo; that of one hun- 
dred and twenty hogſheads of ſugar landed atBermuda, 
only eighty had been ſhipped for London, or had come 
into the hands of the Dutch commiſſioners ;- that of 


the remaining forty, the report had allowed only 


for twenty nine hogſheads acknowledged to have been 
ſold at Bermuda; that eleven hogſheads were miſſing, 
without an account; that twenty had been ſold in 
Bermuda, by the captor, for the purpoſe of defraying 
the expences incurred there, and the expence of 
tranſmitting the cargo to Europe, It was prayed, that 
| the 


HIGH COURT OF ADMIRALTY. 


the twenty-nine fold at Bermuda, and the eleven, of 
which no account was rendered, might be accounted .. 
for at the price at which the remainder of the cargo 
was ſold in England; and that other deficiencies of 
weight, might be made good at the ſame valuation. 


On the other fide, the King's Advocate and Arnold. 
— The part which was ſold in Bermuda was ſold not 
merely to defray the expences incurred there, but to 
diſcharge the demand of freight from Demerara to 
New York, to which the American veſſel was entitled. 
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The Dutch commiſſioners have not had in their poſ- * 


ſeſſion more than eighty caſks ; they have had no op- 
portunity of communication with the private captor, 
and cannot be anſwerable for more than has come to 
their hands. If the claimant has any further demands; 
they mult be proſecuted againſt the captor. The 
freight was not deduQted, in this eſtimate, becauſe 
the regiſtrar and. merchants found that the increaſe 
of price here was greatly beyond what would have 
been obtained at Bermuda; they thought 1 it, therefore, 
reaſonable, that the charge of bringing it to ſuch a be- 
neficial market ſhould be defrayed by the cargo. 


Swabey. —The compenſation was directed to be 
paid at the prices at New T. ork, 


Arnold. The value at Bermuda i is all the claimant 
would have obtained, if the cargo had been ſold 


there, The whole report has proceeded on equitable 
grounds, putting the claimant on a better footing 
than if the cargo had been ſold at Bermuda, and 


therefore laying ſome of the expences EY that 


benefit on the cargo, 


[ 
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Court —The report does not ſtate on what princi- 
ple the regiſtrar and merchants proceeded; it is only 


ſaid, in the act, . That they did as they have done, 


finding the price obtained in England ſo much great- 
er:“ Am I to underſtand that to be the caſe? 


Mr. Winthrop, one of the merchants, preſent in 
Court,—We endeavoured to take all the circumſtan- 
ces into our conſideration ; we have conſidered what 
the parties themſelves appear to have expected would 
be the probable amount in America; but ſtill we did 
not reſt on that circumſtance as . nor as 
the ſole ground on which our eſtimate was to be 
made; we have, on the whole, allowed ſomething 
more than we conceive the goods would have ſold for 


at New Tork, en the expences af that voyage. 


JUDGMENT. 

Sir W. Scott, — Theſe caſes are to be confidered in 

a different manner from ordinary caſes of prize, inaf- 
much as the queſtion ariſes, on a courſe of manage- 
ment, to which they have been ſubje&, rather under 
particular domeſtic regulations of our own, than un- 
der the general law of nations. Circumſtances may 
make it neceſſary, on particular occaſions, that pro- 
perty ſhould be put under a cuſtody not recognized 
by the general principles of that law; when this 
happens, the Court will always be diſpoſed to treat 
property ſo placed, with every practicable indulgence, 
ſo as to provide for the full indemnification of the 
neutral merchant, if it turns out that he obtains a 
final reſtitution. In ſending this cargo to Europe, to 
pe put into the hands of the Dutch commiſſioners, 
the Judge acted with caution, and not improperly ; 
but in conſequence of that decree, additional expen- 
CES 
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ces have been incurred; and the queſtion for the 
conſideration of the Court is, Who ſhall be held re- 
ſponſible for them? It is undeniable that this diſpoſi- 
tion was made for the accommodation of the Britiſb 
government. Under the general practice of the law 
of nations, the claimant might have inſiſted, that the 
goods ſhould not be taken out of the Court of Ber- 
muda without a decifion; but they were tranſmitted 
to this country; and in being referred to Europe to 
proſecute his claims, inſtead of having them brought 
to adjudication on the ſpot, the extreme rights of the 
neutral claimant may have been a little compromiſed. 
But it is ſaid, that he has eventually derived conſidera- 
ble benefit from that very circumſtance : If fo, equity 
would revolt at the pretenſion, that he ſhould enjoy 
this advantage, without bearing, at the ſame time, 
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ſome of the expences attending it. Taking it to be, 


as ſtated in the report, that the party has derived a 
profit from this tranſmiſſion of the cargo to Europe, 
I am of opinion that a ſhare of the expences are pro- 
-perly charged to him. | 
On the other part of the caſe, reſpe&ing the defi- 
ciency, I think the claimant is entitled to his entire 
indemnity againſt the commiſſioners. According to 


the ordinary practice of prize proceedings, he might 


have demanded it againſt the captor at Bermuda ; but 


he is told, No; theſe goods muſt be put into the 


© hands of other truſtees, and for the accommoda- 
tion of the Britiſh government.“ That being the 
caſe, it does, I think, juſtify a demand againſt govern- 
ment for a reſtitution of the whole cargo; and al- 
though the commiſſioners may not have had poſſeſſion 
of that part, {till it would not be a becoming thing to 
ſend the claimant to make his demand againſt the 
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original captors. The commiſſioners enjoy the confl- 


dence of government, and poſſeſs the power of adjuſt- 
ing theſe claims. If there has been any embezzlement 
in Bermuda, government has the power of bringing 
that matter to account. The party has been pro- 
nounced to have a right to the reſtitution of the whole 
cargo ; government has taken from him his obvious 
natural remedy againſt the captors, for it diſpoſſeſſed 
the captors, and took the property into its own hands, 
taking it, according_to my apprehenſion, with all the 
reſponſibility of the original captors, as to the quan- 
tum of reſtitution, if reſtitution ſhould be finally de- 
creed. It would be a moſt diſhonouring injuſtice to 
tell the neutral merchant, who has had his goods 
brought from Bermuda without his conſent, and put 
into the hands of the commiſſioners, that he muſt go 
back again to Bermuda, and inſtitute a freſh ſuit 
againſt the captors, for deficiencies in the reſtitution 
made by the commiſſioners. 

Mr. Winthrop.—I am afraid that I have been miſ- 
underſtood : I meant to ſtate, that the report has al- 
lowed the full amount of what would have been re- 
ceived, for the whole cargo, if it had arrived at New 


Tork. | 


Caurt.—] think the party is entitled to the benefit 
of the zohole of his claim, as upon a fale in London. 


Report referred back to the regiſtrar and merchants. 


— 


Note. — The report has ſince been amended, but has not yet been 
brought before the Court. 1n the amended report, the regiſtrar 
and merchants conclude after obſerving upon weights, and the 
different manner in which the goods had been repacked, &c. that 
there was no reaſon to ſuſpect any embezzlement or deduQiion of 
any part of the cargo; that the — was not greater, than 
might be expected from waſtage and drainage, conſidering che 


| length of time, and all the circumſtances of the caſe,” 
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His was 2 queſtion reſpecting the right of property 
in twenty · eight ingots of | filver, that had been 


claimed on behalf of Mr. Ingraham of America, al- 
though documented in the ſhips papers, as going for 
the account of Mr. Gelſton, a perſon reſident in France. 

The caſe now came on to be heard on farther proof 


On the part of the claimant Arnold contended, that 
the ſilver was to be conſidered as the property of Mr. n 
Ingraham, and as being the proceeds of a cargo. of 
proviſions, ſent from America to France, and there 
put into the hands of Mr, Skipwith, who was the 
perſon giving orders for the ſhipment of the ſilver. ' 


On the other fide it Was contended.—That, the filver 
did not appear to be ſhipped, in conſequence of any 


orders from Mr. graham; nor in conformity to any 


advice ſent to him of the ſhipment ; that ir was going 
to Hamburgh to be placed in the hands of Mr. Skip- 
with's agent, and was to be conſidered as okipwith's 


property. 


JupcmenT. l | 
Sir V. Scott.—This caſe is ſtated to have originated 
in the following manner: A cargo of proviſions 
being the property of Mr. Ingraham -of New York, is 
ſaid to have come from America to France, on board 
of the brig Peggy, conſigned to Mr. Gelfon another 


American, who appears to have been a young man 
lately ſettled in France, 


There 


2 
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Silver,confi 


by an enemy's 
ſhipper to his 


— agent in Ham- 


taken on a voyage from France to Hamburgh, and 


burgh, for the 
purpoſe of an- 
— drafts of 
a correipondent 
in America, 
without any let- 
ter of advice, or 
document, put- 
ting it out of his 
controul—confie 
dered as the 
property of the 
ſhipper · 
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There can be no doubt that ſuch a tranſaction did take 
place; the inſtructions to Mr. Gelfton are produced, 
directing him to “ diſpoſe of the brig on certain 
terms, and to remit the proceeds of the cargo to Ane 


rica, or to load the brig back, and draw upon him 


for the deficiency, as might be moſt adviſcable.” 


Theſe inſtructions it ſeems, were not literally exe- 


cuted on the part of Mr. Gelfon. He thought it bet- 


ter on account of his own inexperience, to apply to 
0 Shipwith, who was the American conſul at Pa- 
ris; but who is to be taken nevertheleſs as a French 
merchant in ſuch a tranſaction; ſince there can be no 
doubt, that, notwithſtanding his conſular character, he 
is to be conſidered in all commercial tranſactions on 
the ſame footing as any other reſident merchant in 
France, to whoſe experience and prudence Mr. Gel. 
ton might apply, for counſel and aſſiſtance in * ma- 


nagement of this cargo. 


It appears to have been the original intention, tha 
the cargo ſhould be ſold in France, but as the whole of 
it could not be diſpoſed of there, ſome part was ſhip- 
ped off for England. Of this notice was ſent to Mr. 
Ingraham, and he was adviſed, that inſtead of the re- 
turns which he had directed to be ſent to America, he 
might draw on Mr. Godefroy at Hamburgh, with whom 
Skipwith had other concerns, and with whom he un- 
dertook to lodge funds to anſwer ſuch bills. 

On board the Jo/ephine which ſailed from Havre in 


July 1795, were ſeveral ingots of ſilver. Some 


have been reſtored to another American merchant, on 
complete proof being made to the ſatisfaction of the 
Court, by correſpondence prior to the ſhipment, that 
they were ſhipped on his account. Beſides that ſilver, 

fi there 
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there was another quantity for which there was no bill 
of lading, but a mere note of ſpecification, ** of ſo 
many ingots, going to be delivered to Mr. Godfrey 
for account of Mr. Gelfton.” There is no evidence 
ſhewing that Gelſton had acquired, either by the poſſeſ- 
ſion of a bill of lading, or any other N 
controul over this ſilver. T 
It is now contended, that the ſilver belege to Mr. 
Ingrabam of New York, and that he will be the only 
loſer, if it is pronounced ſubje& to condemnation. 
Farther proof has been dire&ed to be made of the 
property, and it has been brought in ; and the only 
queſtion for the conſideration of the Coutt is, whe- 
ther this ſilver is to be taken, as having legally, or equi- 
tably, become the property of Mr. Ingraham, or not ? 
In ſome of the affidavits it ſeems to be repreſented as 


part of the actual proceeds of the outward cargo. How 


this ſilver was ſpecifically more the proceeds, or a part 
of the proceeds of this cargo, than of any other mer- 
cantile tranſaction of Mr. Skipith, I do not ſee; it is 
not averred that it was received in exchange for any 
part of the cargo (a) ; for all that appears, it was a 


4 
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(a) Mr. Skipwith writes to Godefroy, after the capture, « I 
brought myſelf conſiderably in advance in making the ſhipment of 
ingots by Capt. Fiſh, becauſe the goods in my hand, were then, and 


are indeed moſtly now, on hand. I cannot therefore enable you 


to anſwer Mr. [ngraham's drafts.” And again to Ingrabam, Nov. 5, 
1795,—** In order to ſupport your credit, I took on myſelf to ad- 
vance to Ge/fton in ingots of filver, &c.“ The fact was not cor- 
rectly, as ſtated in Mr. Ingrabam's atteſtation, * that Stipwith and 
' Gelfton had converted part of the cargo into ſilver, and tranſmitted it 
to Kantz, to ſhip the ſame to Hamburgh,” 


part 
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part of Mr. Skipwith's general capital, of which he 
ight chooſe to apply ſuch a proportion te this parti- 
' cular uſe. But it is ſaid, that it was going to Mr. 
Godefroy, to provide the funds, on which Mr. Ingra- 
ham was to draw; and that it is in that point of view 
to be conſidered as veſted in him. How it eould veſt 
immediately in Ingraham, documented'as it was, in 
the name of Gelſton, it is not eaſy to underſtand. If 
it was to veſt in Ingraham, why was it deſcribed as 
the property of another perſon ? Of that circumſtance 
I have received no ſatisfactory ſolution: Suppoſing 
it to be ſatisfactorily explained, and allowing that it 
had been documented for Mr. Ingraham himſelf, could 
it be legally conſidered as appropriated to him? In 
what reſpect is it ſo appropriated? The maſter ſays 
e that he had no communication with Mr. Gelſton, In- 
grabam's agent, but only with Kanix (a), from whom 
he received the ſilver, with verbal orders to deliver it 
to Mr. Godefroy, but that as to the property, he has 
no grounds on which to form any belief.“ It was 
utterly unknown to him that Mr. Ingraham had any 
claim upon it. It does not appear that there had been 
any previous correſpondence reſpecting it, nor any 
notification accompanying it, informing Mr. Godefroy 
what he was to do with it. Mr. Ge/fton was a perfect 
ſtranger to Mr. Godefroy. That no communication 
ſhould be made to Mr. Godefroy, is certainly a very 
extraordinary circumſtance. Mr. Skipwith ſays in his 
affidavit (H), that he did not give Mr. Godefroy any 
information, meaning to wait till the filver was actu- 
ally arrived at Hamburgh, before which time it was 
impoſſible that Mr. Ingraham” s drafts could be re- 


ceived, and becauſe it was neceſſary, that ſhipments 
| of 
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of filver in France ſhould: be made with great ſecreſy.” 
Still it is, Ithink, very ſtrange, and very much out o 
the courſe of ordinary commercial tranſactions, that it 
ſhould not have been intimated to Godefroy, in any 
manner, either that ſome funds would be ſent by the 
firſt opportunity—Or who Mr. Gelſton was—Or if 

any ſilver ſhould arrive, whoſe property he was -to 
conſider it. Inſtead of that, there is nothing ap- 
pearing in the original papers, or in the farther proof 
that has been brought in, to ſhew that it was the 
property of Ingraham, but the affidavit of the enemy 
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Shipper, who deſcribes it as the proceeds of the out- 


ward cargo. That being the caſe, whoſe property is 


this filver to be accounted? That queſtion may be 


anſwered by propoſing another: Whether Skipwith 
had done any thing to put it out of his own/govern- 
ment and controul, and to transfer it to the govern- 
ment and controul of Geiſton? The utmoſt that Gel- 
fon profeſſes to know, is, that Mr. Godefroy was to be 
enabled to anſwer the draft of Mr. Ingraham ; but 
whether by bills of exchange, or by what other 
means, does not appear from any declaration made 
by him, 

Suppoſe the ſilver had actually arrived to the hands 
of Mr, Godefroy, and Mr. Skipwith had afterwards 
written to him, that he had altered his mind as to the 
diſpoſition of this money, and that he ſhould provide 
other funds to anſwer the credit of Gelſton, or that 
he had nothing to do with Gelſton; could Godefroy, 
who was merely the agent of Stiywith, have refuſe 
obedience to any order which Skipwith might choofe 
do give him, as to the application of this money? In 
what manner could Gelfon or Bgrabam have ob- 

78 ſtructed 
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Jessener. ſtructed the execution of ſuch an order? As to Wa 
| bam, he knew nothing of the matter; and ſuppoſing 
| "my * Job 14, that Gelſton knew, that the Glas. was. ſhipped 
an with the intention of anſwering Ingroham!'s bills, 
could he intervene to prevent Godefroy's obedience: to 
any revocation of that intention, made by Skipwnth . 
to his own agent and banker ; for that was the rela- 
tion of Godefroy to the parties? What lien had Gelſton 
acquired in this property which he could have uſed 
to intercept ſuch a revocation? All that had been 
done, was, that Skipzwith had informed his own agent 
that he had deſtined this money for ſuch an uſe, and 
if he choſe to vary that uſe, how could. Gel/on prevent 


it? If the remittance had been made to Gelſton's or 
Ingraham'”s agent or banker, the character of this pro- 
perty would be different; bur Godefroy has no privity 
with them; he is the mere ſervant of Skiptoith, It 
appears to be the ſame tranſaction as if I ſent a ſum 
of money to my own private banker, directing him 
to hold it ſubject to the order of A. B., and the 
next day, before any ſuch order had been given, 
or even the fact of the lodgement known to the other 
party, I had changed my purpoſe, and directed a 
converſion of the money to any other object - could 
the banker have reſiſted with effect? Or had the other 
party a right to interpoſe, ro claim that ſpecific ſum 
as property of his? It might be convenient to Mr. 

Skipwith to have funds at Hamburgh, in the hands of 

Mr. Godefroy. (for he appears from the letters to have 
many tranſactions of buſineſs with him), and it 

might be very convenient, that theſe funds ſhould 
travel from France to Hamburgh with an appearance 
of an ultimate American appropriation; they might 
derive 
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derive a protection from that during the voyage, and | 
yet, when got to Hamburgh, they might be diſpoſe _—_ 
able for other purpoſes : But take the intention to be 7 
ever ſo ſincere, was it not perfectly revocable? Did not 

Skipwith retain the power of . converſion without 
Ingraham. or Gelſton having any right whatever to 

controul him in the exerciſe of it? If ſo, the pro- 

perty remains with Mr. Skipwith ; it was a ſhipment 

going to the agent of Mr. Skipwith, ſubje& to his 

order, Mr. Ingraham and Mr. Gelſton having no do- 

cument whatever giving them controul over it. Un- 

der theſe circumſtances, Skipwith muſt be taken to 

be the legal proprietor ; and as his property, this 

filver muſt be condemned—leaving the queſtion 

of Mr. Skipwith's reſponſibility to his employer, 

_ untouched, and to be ſettled between themſelves. 

_  Candemned. 


THE JEMMY, Nos rEN Maſter. Ie ns 


HIS was a caſe of a ſhip aſſerted to have been pur- sip purchate 
chaſed at Dunkirk, by Mr. Schultz of Altona ; *** enemy» 
this cauſe now came on to be heard on farther proof, ** management 


f the former 


— 7 cauſe E 


of condemna- 
JuvonenT, tions farther 


Sir M. Scott.—This caſe has been admitted to ag“ * 
farther proof, owing entirely to the ſuppreſſion of a 
circumſtance, which, if the Court had known, it 
would not have permitted farther proof to have been 
introduced ; namely, that the ſhip has been left in 

the 


rei, the ſtrongeſt preſumption neceſſarily ariſes, that 


itſelf under the abſolute neceſſity of maintaining. IF 


' ſhip; there is alſo the courſe of trade, which has been 
entirely French, without interruption, excepting in one 


veſſel returned again to a French port. 
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the trade, and under the management of the former | 
owner. Wherever that fact appears, the Court will 
hold it to be concluſive, becauſe, from the evidentia 


it is merely a covered and pretended transfer. The. 
preſumption is ſo ſtrong, that ſcarcely any pro can 
avail againſt it. It is a rule which the Court finds 


the enemy could be permitted to make a transfer of 
the ſhip, and yet retain the management of it, as a 
neutral veſſel, it would be impoſſible for the Court 
to protect itſelf againſt frauds. 
The poſitive objections which have been pointed 
out, on the fact of transfer, are alſo of conſiderable 
weight: The inadequacy of the price, and the 
chaſms appearing in the correſpondence, are cit- 
cumſtances inconſiſtent with the probability of owner- 


voyage to Barcelona; but even in that inſtance, the 


| It would be impoſſible for the Court to admit fur- 
ther proof in ſuch a caſe as this, without expoſing 
itſelf to continual impoſition. I have no heſitation in 
condemning: this veſlel. | & 
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| I was a caſe of a Dani ſhip, and cargo of Daniſh treaty, = 


bois de conſfiruce 


fir timber, ſpars, balks, and deals, taken on a tin, inter 


voyage © from Chri Hanſard to Saint Maloes, or Pag Hon 


” | ; deftination. 2 
| Breſt. — | Fir balks to 


St. Maloes, 
On the part of the Captors, a certificate was produced nt contraband, 


from ſhip-builders in his Majeſty's yards at Plymouth, En: 
ſtating, * That the cargo conſiſted of fir timber, 
© hand-maſts, deals, and ſpars ; that the fir timber 
and maſts were fit for naval purpoſes, and much 
« wanted in his Majeſty's ſervice.” | 


On the other ſide, an affidavit was exhibited from 
other ſhipwrights of Plymouth, ſtating the timber 
to be particularly ſappy in its quality, and not fit for 
ſhip building, and that no part could be . 
as naval ſtores. 


On the part of the 8 the Ki ing*s Advecats 
contended,—that timber of this deſcription was to be 
confidered as contraband, under the Daniſh treaty, in 
which it was expreſly ſtipulated, that timber, bois de 
conſtruction, ſhould be contraband, fir planks excepted. 

The exception proved, that fir planks would have been 
contraband, if not excepted ; fir balks, not excepted, | 
were a fortiori, to be conſidered as contraband. 


JupcMENT. 
Sir W. Scott, —This is a ſhip which was taken on 
a voyage from Denmark to St. Maloes, as it ap- 
peared at the time of capture, having ſailed originally on 
VOL. IV, D a deſtinaion 


= 


cue 
TwxEnnDg 
* BxopRE. 


— — 
Fluy 17th, : 


1801. 


CASES DETERMINED IN THE. 


8 a deſtination to Havre, but having changed her wow 


in conſequence of ſome obſtacles, and under the direc- 


tion of one of the owners of the cargo, for St. Males. 


It appears that ſhe was firſt ſtopped by. the Juno, and 


releafed, but afterwards ſtopped by the Diana, and 


brought into Jerſey, with a cargo of timber on board. 
It being contended that the timber was of ſuch a 
nature as to come under the prohibition of the Daniſh 


treaty, the Court directed it to be referred to the 


inſpection of experienced perſons in his Majeſty's 
yards; a return is now made to that i inquiry, on 
which I muſt ſay, that it is not expreſſed in ſuch 
ſpecific terms, as the Court might have expected to 
obtain from a reference to thoſe gentlemen, They 
ſtate, © That they had taken a ſurvey, and find it to 
* conſiſt of Dantzic fir timber very ſerviceable for his 


* Majeſty's yards,” but without any ſpecification of its 


dimenſions, or any deſcription of its fitneſs for parti- 
cular uſes, by which its general character might be 
aſcertained. There is another phraſe in the report, 
equally general, That it is fit for naval purpoſes :* 
What is that ? It amounts to no information at all, 


ſince all timber is, I apprehend, fit for /ome naval 


purpoſes. There is another certificate, produced on 
the part of the claimants, from private unauthorized 
perſons, ſelected by the owners, which is rather more 
precile ; ; It ſpecifies the ſize of the timber, and ſtates, 
that it is my ſappy, and not fit to be conſidered as 


© naval flores.* This is all the aſſiſtance that the Court 


has obtained, to enable it to judge of the terms of the 
explanatory article, which was made in the treaty of 
1780, for the purpoſe of avoiding all diſputes, and of 
ſettling a clear underſtanding on the ſubject between 
the two countries, "A | 
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Ia delivering my opinion on the conſtruction which f 


is to be put upon this article, it may be proper to 
conſider ſhortly the intention of the parties, the 
terms or expreſſions of the treaty, the deciſions of 
our Courts, and the interpretation of practice. 
With reſpe& to the intention, it is to be remem- 
bered, that there had been much conteſt on this mat- 
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L F ly 17th, | 
1801, 


ter; the belligerent, on one fide, contending, that 


the enemy ſhould not be ſupplied with timber, the 


neutral country, on the other fide, contending for 


the liberty of exporting its own produce, one of the 
great ſtaples of the country. It is fair to preſume, 
from this ſituation of the parties, that there was no 
intention on the part of Denmark to give up the 
timber trade, or to abridge the exerciſe of thar ſpe- 
cies of commerce, farther than the juſt demands of 
the belligerent might require: Denmark may be ſup- 
poſed to have agreed in theſe terms: © Me are wil- 
© ling to give up the liberty of trading, as far as your 
« intereſts are affected, but no farther.” The ſitua- 
tion of the contracting parties does not warrant me to 


imagine, that there was any intention of giving up the- 


eutire benefit of the market of the other belligerent 
country, for all other timber, but only for ſuch as' 
might materially affect the operations of war. : 

If a cargo of timber is carried to Rowen, or Havre, 
for the purpoſe of being ſent to Paris for houſe build- 
ing, how is Great Britain injured by that? Lam not 
to preſume that there was any reaſon for demanding 
a ſacrifice of ſuch a trade, on one ſide, or that the 
other party would be willing to renounce a trade ſo 
beneficial to themſelves, and ſo innoxious to the in- 
tereſts of the belligerent; I muſt conclude, from 
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theſe conſiderations, that it was only meant to prohibit | 
the-carrying of ſuch 9 as is . to be . 


Hip timber. 


The terms uſed in the treaty are, © Bois de con- 
« erufion;” but that muſt be underſtood, conſtruc- 


tion naval : It mult be confined to purpoſes of naval 


equipment. The great difficulty will be, to aſcertain 
what is properly to be conſidered as ſhip timber, 
Timber has freguently, from particular circumſtan- 
ces, a definite and determinate character; it may be 
denoted by a particular form, as nee timber, which 
is crooked timber, peculiarly uſeful for the building | 
of ſhips; or it may be diſtinguiſhed by its dimen- 
ſions of ſize ; but as to other timber, generally, which 
is as much a thing of ambiguous ule as any thing can 
be, the fair criterion will be, the nature of the port 
to which it is going; If it is going to Breſt, the deſ- 
tination may be reaſonably held to controul and ap- 


propriate the dubious quality, and fix upon it the 


character of ſhip timbex—if to other ports of a leſs 
military nature, though timber of the ſame ſpecies, 
it may be more fayourably regarded. Then, as to 
the deciſions of Courts of Juſtice, and the interpre- 


tation of practice, I do not know that any expreſs 


deciſions have taken place; and it would be a moſt 


deſirable inſtruction to my judgment, to have ſeen 


that of the ſuperior Court exerciſed upon this ſub- 
ject. But it is the every day's practice of this Court, 
not to conſider, as included within the prohibition, 
all that a more extended interpretation might juſtify: 
it reſtores ſpars and balks, of ordinary magnitude, 
unlels there is ſomething ſpecial 1 in the circumſtances 
attending 
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attending them, to ſhew that they en a poſitive 


deſtination to naval purpoſes. | 
This then is the interpretation which I am inclined 


to put upon that treaty : With reſpe& to ſuch timber 
as is in its own nature ambiguous, I am diſpoſed to 
ock to the criterion of the deſtination, as an equitable 


rule of interpretation, taking a fair courſe between 


the rights of exportation of native produce, on the 
part of the neutral country, and the defenſive rights 
of the belligerent. Planches du ſapin, being exprelsly 
excepted in the treaty, may, I hold, be carried any 
where. In other timber, of an indeterminate nature, 
the judicial teſt is to be ſought from the deſtination 
on which it is going. This being a caſe of timber 
going to St. Maloes— 


[De King's Advocate ſtated, ſome part of a letter 
to the maſter, which indicated a diſtination to Breſ, 
« You are to go to St. Males, but if the cargo will 


fell beſt at Bret, you are to aſk a pilot if he cannot 
take you thither; you may eſcape the Engl fo 78 going 


hetworm the ſhore and Uſhans,” ] 


Laurence. The G deſtination was certainly 


not to Breſt; the ſhip went into Havre roads, and was 


then (after having been overhauled by a Britiſb 
cruizer) directed by one of the owners to proceed to 


S.. Males. | 


: Judgment reſumed. —If there had been a clear and de- 
termined deſtination to Breſt, notwithſtanding it might 


be lately taken up, it would, according to the interpre- 
tation 1 incline to adopt, ſubject every part of the cargo, 
N D 3 except 
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except the fir planks to confiſcation; ; for it could never 


be permitted to be averred, that a cargo of this ſort 


might go on an innocent deſtination to Sf, Males, 


and then be ſent on to Breft or Rochfort. If that were 


the caſe, it muſt be pronounced a caſe of condemna« 


tion; but the letter on which the captors rely, does 


not ſhew that the directions were abſolute to that ef- 
fect; the words, * if you reſolve,” indicate an ulti- 


mate diſcretion to have been repoſed in the maſter: 
How does he execute it? He ſays, © that he was go- 


ing to Sr. Malces,” not for the purpoſe of taking a 


pilot on board to carry him to Bre/?, but with a de- 
cided intention of making St. Maloes tle ultimate 
port of his deſtination, and of diſcharging his lad- 
ing there. 

Upon the evidence 1 1. to hold, that che con- 
ditional directions which were given him to go to 
Breſt, would not have been carried into effect; I ſhall 
therefore reſtore this cargo; eſpecially - as I perceive 
that no ſmall part of it conſiſts of fir planks, which 
I have already ſaid, are ſpecially protected; but in 
conſequence of the expreſſion of fuch an intention, F + 
ſhall certainly hold that the captors are entitled to 
their expences. 


The Kegiſtrar.— This is a cargo taken for the uſe 
of government; in ſuch caſes the ordinary expences, 
are paid by government. Is it the intention of the 


Court, that the payment of the captors' expences, is 
to be included in thoſe charges, or to be paid by the 


claimant ? 


Court. 
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Cour. I mean that they ſhould be paid bo the be 


Tyros 


elaimant; the liberty given by the owner to the maſ- goons. 


ter in the letter, makes it not unfit that the 6xPences E —2 
ſhould fal on him. | | Vel, 42 


[ 


THE CATHERINE AND D ANNA, 8 July 22d 
Maſter. 


H1sS. was 2 caſe of a ſhip and Cargo of very conſi- ws wr aw the 


derable value, which had been decreed to be re- ; Poet —_— 
ſtored on payment of the captors? expences: In re- rot os uns 
porting thoſe expences, the regiſtrar and merchants payne cpr 
had refuſed to admit a charge of inſurance againſt fire, 
which the captots had incurred tothe amount of 
about 270/, Application was now made on the, 
part of the captors, to have the report recommitted, 
that the expence of inſurance might be inſerted, 
The Court deſired to know the grounds on which | 


the charge had been 3 | 


Regiſtrar. Li's was on the ground, that ts claimant 
had before actually inſured both ſhip and cargo; and 
could not have received any poſſible benefit under the 
inſurance, ſince effected by the captor. 


De King's Advocate ſaid, chat was a circumſtance | 
of which the captors were not appriſed ; that to in- | 
ſure, was a reaſonable precaution for them to take, 
who were anſwerable for the cuſtody of ſo valuable a 
cargo, and therefore that they ought to be indemified. 
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On the part of the Claimants, Arnold. —Captors er- 
pences include only, as it is generally underſtood, 


neceſſary expences, and not all that the captors may 


chooſe to incur on their own account. Inſurance was 


not a neceſſary expence in the preſent caſe, inaſmuch 


as the claimants had already infured. It is faid the 
captors did not know this fact, but they might have 
informed themſelves. They never appri d the agents 
of the claimants, that they were going to inſure. 


Swabey aid. That the regiſtrar and merchants had 5 
been in the habit of diſallowing this charge in the 
laſt war. f 


JupoMEnT. | 
Sir MN. Scott. The ſhip and cargo in this caſe have 
been ultimately reſtored ; but the Court has decreed 


the captors expences to be paid, by expences mean- 


ing thoſe expences that are neceſſarily incurred by the 
act of capture, to which the Court adverted in mak- 


Ing the decree. The queſtion is, whether this charge 


of inſurance is ſuch a neceſſary expence as the captors 
were bound to incur? Captors are generally bound. 
for 'two things—for ſafe and fair cuſtody, and if the 
property is loſt or deſtroyed for want of that ſafe 


and fair cuſtody, they are reſponſible for the loſs. For 


theſe two things every captor is anſwerable; but 
if an accident, or mere caſualty happens, againſt. 
which no fair exertions of human diligence could pro- 
tet, it muſt fall on the party to whom the property 
is ultimately adjudged. If to ſecure himſelf againſt 
the negligence of his own agents, or to ſecure his own 
| reſponſibility, 
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reſponſibility, the captor chooſes to make inſurance, 


I underſtand the practice of the regiſtrar and mer- 


chants has been, not to allow it in their report, and 
Jam not prepared to ſay upon any principle which oc- 
curs to me, that ſuch a diſallowance is wrong. The 
ſecurity of the claimant muſt be conſidered, as depend- 
ing upon the obligation of ſafe cuſtody, and perſonal 
reſponſibility in caſe of loſs, on the part of the captors. 
The claimant is not bound to look further, nor to con- 
tribute to the expence which the captor, for his own ſe- 
cutity, may chooſe to incur. It is ſaid that inſuranee is an 


advantage to claimants, becauſe it inereaſes the reſpon- 
ſibility of the captors—and ſo it does; but this is an ad- 


vantage accidental, and collateral. The captor who 
makes a ſeizure, engages for his own perſonal reſponſi- 
bility to the party whoſe property is ſeized; he ſeizes at 


the peril of making full reſtitution in caſe reſtitution is 
due; and he is to find the means of making that re- 


ſtitution. If the aid of inſurers is requiſite for ſuch 
a purpoſe, it may be very adviſeable for him to reſort 


to it; but the claimant has nothing to do with that; 


he has a right to confider the captor as fully reſponſi- 
ble, and is under no obligation to contribute to the 


expence of any additional ſecurity.—The matter of 


inſurance is, res inter alias acta; I do not know that 
the captor is, in anyevent, compellable to aſſign to him 


the benefit of his policy. In the St. Euſtatius caſes (a), 


where ſhips and goods inſured by the captors, on their 
voyage to Europe for adjudication, were taken by the 


— — 


41 


The 
CATHERTNE 
and 
ANNA. 


———_— 


— 


(a) The regiſtrar had ſaid, that no inſtance had happened 


during the preſent war, but he thought in the &. Zuſlatius caſes 
there was a quelticn of a ſimilar nature. ; 
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enemy, 1 think the determination was, that the claim« 
ants had nothing to 3 * the benefits of * 


inſurance. 


On theſe grounds, I am Hilpoſed to hold, that wh 
ever means the captors may take to relieve themſelves 


from their perſonal reſponſibility, it is a matter, which 


is foreign to the claimant. *Where the Court orders 


a removal, and a freſh riſk is incurred, for which the 
Court directs an inſurance, it may be ſubject to a 
different *conſideration. But this being a caſe in 
which no application had been made to the Court, 

where the captor has voluntarily taken the ſtep for his | 
own protection, and where he is not, as I conceive, - 
compellable in any reſpect to make an aſſignment of his 
policy, I cannot think that it could, under any circum- 


| ſtances, be deemed a charge that ought to be thrown 
on the claim. But where the claimant himſelf has 


actually inſured, the demand is utterly unſuſtainable. 
In ſuch a caſe, to lay upon him the additional ex 
pences which the captor incurred for his own ſecu 
rity, would be highly injurious. It was aſſerted before 
the regiſtrar and merchants, that ſuch an inſurance 
had been made by the claimants, and it was not 
queſtioned, as I underſtand, at 'that time, Further 
evidence might have been then demanded ; It might 
have been required of them to produce the policies 
of inſurance ; nothing of the kind was then done ; 
[ ſhall not now direct them to be produced, but take 
the fact to be as it is aſſerted, upon the admiſſion of 
the captors at that time given, | 
On theſe grounds I am of opinion, that the charge 
in queſtion, being for inſurance made for the benefit 
of the captor, without communication with the other 


party, 
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party, and without any application to He Court, muſt 3 
be taken to be an expence incurred for his own ſecurity, . 
and not chargeable on the claimant. Were it neceſſav- | 
ry, I ſhould hardly heſitate, in pronouncing for the juſt. * 
neſs, as well as for the application of the general rule, 

alleged to be obſerved by the regiſtrar and merchants. 


Report confirmed, - 


— — —— 


THE HENRICK AND MARIA, Baaz Maſter. dab 


Tui was a caſe of a Britiſh veſſel taken by. a Dutch 1 
privateer ad October 1795, and carried into . of 
Norway. It appeared that a ſentence of condemna- prize hip. 


tion had paſſed 24th March 1796, at the Hague, lying in a neu- 


tral port,— 
before a Court, ſtyled « The Committee of the Affairs under what ere 
of the Marine of the Batavian Republic.“ On the gth fufficient to 


warrant a ſale 
of June following, the ſhip was ſold at Chriftianſand t a neutral 
to a Daniſh merchant, and was afterwards captured, 
21 June 1796, with a cargo of fir timber, on a 
yoyage to Amſterdam. | | 


On the part of the Captors, it was firſt contended, 
that the ſhip was liable to condemnation, on the 
ground of violating the blockade of Am/terdam : vide 
lupr. v. 1. p. 149. After the judgment of the Court 
on that point, a farther queſtion was made, reſpe&- 
ing the legality of a transfer of a prize ſhip not being 
carried into the port of the captor's country. 


On the part of the Daniſh Claimant, Laurence and 
Croke, —This is a caſe of a ſhip taken out of the poſ- 
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ſeſſion of a neutral - merchant, who appears to haves 
purchaſed at a public auction in his own country, 
and for a valuable conſideration. The only queſtion 


which is now raiſed againſt his title to reſtitution, is 


founded on an objection to the manner, in which the 
title of the former Britiſb owner was diveſted. As. 
far as the rights of war were concerned, in which 
alone the captor could affert an intereſt, all queſtions 
of that kind have been already diſpoſed of by the 
Court. The captor therefore has no competent cha- 
racter in which he can be heard to agitate the queſ- 
tion of property, depending between the former Bri- | 
tiſb proprietor and the neutral purchaſer. As captor, 
he can claim only a right of ſalvage, if the property 
ſhould be adjudged to the former Britiſh proprietor; 
but as long as that perſon does not come forward: to 
ſupport his own pretenſions, it is not competent for 
any other perſon to ſet them up for him. Some ſteps 
are indeed ſaid to have been taken preparatory to mak- 
ing a claim; but as a year and a day have elapſed ſince 
the capture, and no claim has actually been advanced, 
the queſtion of property is precluded againſt the former 
owner; and it is not competent to the captor to ſet up 
a title, which the aſſerted proprietor himſelf muſt be 
taken to have abandoned. Allowing however that this 
could be done, in what does the objection to the title of 
the neutral purchaſer conſiſt ? It is contended on this 
head, that no valid transfer and converſion could take 
place, inaſmuch as the veſſel was a prize veſſel, carried 
by the captor into a neutral country, and left lying, 
there, whilſt the ſentence of condemnation paſſed on 
her, in the Court of the country of the captor. In 
the firſt place, how is 'this proved? By inference 


only, 


= 
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vnly, and by circumſtances in the deſcription given : 
of the veſſel, for the purpoſe of bringing her to a 
public auction. On the other hand, there is the ſen- 
tence of a competent tribunal, reciting the condemna- 
tion; from which it is to be ſuppoſed, that all things 
have been rightly and legally conducted. Such a ſen. 
tence eſtabliſhes the preſumptio juris et de jure, againſt 
which no averment can be admitted; it is a complete 
bar to any diſcuſſion of the circumſtances compoſing 
the merits of the caſe in a foreign Court. In the 
caſe of the Fladoyen, where the ſentence was the 
act of a tribunal manife/tly incompetent, as eſta- 
| bliſhed in a neutral territory, the | caſe was very 
different: Such a ſentence was as nothing. But 


when a competent Court of prize, eſtabliſhed in the 


tertitory of the belligerent, has proclaimed the con- 
demnation to have paſled, it is not open to this Court 
to diſpute the efficacy of it, or call in queſtion ſubor- 
dinate circumſtances, with a view of examining the 
validity of that ſentence. How is the Court to pro- 
ceed to try the facts, if it is diſpoſed to go beyond the 
ſentence itſelf; or where would ſuch a ſcrutiny ter- 
minate? If one fact is queſtioned, all may as well 
be brought back to judgment ; and how is the neu- 
tral purchaſer to obtain ſuch evidence as ſhall be ſuf- 
ficient to anſwer all theſe inveſtigations, after an in- 
terval of three years? As to the fact in queſtion, the 
terms of the ſentence ſeem to imply, that the ſhip 
was actually in a Dutch port—But if it were other- 
wiſe, in what reſpe& is the ſentence of condemna- 
tion invalidated by the mere local abſence of the veſ- 
ſel, which is the ſubje& of that condemnation ? Nei- 
ther the reaſon of the thing, nor the opinion of 
VEE _ juriſts, 
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juriſts, nor the practice of nations, will ſuſtain any 


ſuch objection. As to the firſt and ſecond of thee _ 


authorities, the reaſon of the thing, as it has been 
diſcuſſed and canvaſſed by eminent juriſts, no excep- 
tion has yet been taken, that goes the length of the 
principle here contended for on the part of the cap- 
tor, viz. That the ſhip muſt necgſſarily be brought within 
the ports of the captor's country. Some writers on the 
law of nations have thought with Puffendorf, that the 
title is not complete till the concluſion of peace; 
on a ſuppoſition that property cannot be changed but 
by conſent, which is not to be preſumed till peace. 
This is, however, untenable, inaſmuch as it is the or- 
dinary courſe of all eſtabliſhed juriſprudence to convey 
titles, very much in oppoſition to the will and conſent 
of the original proprietor. If it is allowed, that prize 
is a legitimate mode of acquiſition jure belli, ſome pe- 
riod of time, and ſome circumſtances, ſhort of the con- 
ſent of the owner, there muſt be, that ſhall have the 
effect of eſtabliſhing an abſolute title in the thing ſo 
obtained. The queſtion will be, What is that preciſe 
time, and what are thoſe circumſtances, under which: 
that right ſhall be ſuppoſed to veſt ? 

By ſome writers, pon alone has been a e 
ſufficient: but, that rule, however agreeable to no- 
tions of natural occupancy, is defective in practical 
convenience; and therefore a middle doctrine has 
generally prevailed, under which it has been held, 


that ſomething of a ſecure and definite poſſeſſion is 


required, to eſtabliſh and complete the property in 
prize ; that it ſhould be in the poſſeſſion of the captor 
twenty-four hours, or that it ſhould be * infra 


præſidia. 
This 
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This principle of ſecurity does, however, in no man - 
ner require that it ſhould be brought infra præſidia 
capientium, ſince whether it be a port of the captor, 
or a neutral port, that ingredient of a ou title, ſe- 


curity, is equally ſtrong. In ſupport of this rea 


ſoning, are tobe reckoned, Bynkerſhoek, Pattel, Emerig- 
non, and the venerable authority of the Conſolato. The 


rule, of twenty-four hours poſſeffron, is ſufficient 
to' ſhew that a ſentence of condemnation is not 


in point of law required to eſtabliſh the title of pro- 


perty. Admitting however that it were neceſſary, as 
highly proper and commodious to give due ſolemnity 


and preciſion to the act of war, it by no means fol- 


lows that the thing itſelf ſnould be brought into the 
ports of the captors. Courts of municipal law hold 
daily cognizance of matters paſſing out of their local 
juriſdiction; matters beyond ſea, are by fiction of 
law, brought as regularly before them, as tranſac- 
tions in their own- neighbourhood ; and even this 


Court of Admiralty has, for a long courſe of time, 


been in the habit of entertaining and deciding queſ- 


tions of prize, by depoſitions taken at Liſbon and 


Leghorn, and on property actually carried and left in 
thoſe ports. 


The objection to this practice i is, in truth, not the | 


ſame as that applying to Conſular Courts ; with re- 
ſpect to Prize Courts erected in a neutral country, 
numberleſs objections occur; not the leaſt of which 
is, that ſuch a practice would leave the owner at a 
total loſs where to look for his property. But if the 
tribunal is fixt in the country of the captor, that 
inconvenience cannot exiſt : The documents and de- 


poſitions of the crew may be eaſily tranſmitted, and 
the 
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the effential parts of the proceedings will be the ſame, 
as if the veſſel herſelf were actually ſent home. In 
conformity to this reaſoning is the practice of other 


7 26th, nations: The ordinance of Ruſſia (a) directs the ſend- 
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ing of prizes into neutral ports: So the edict of 
Venice (O) authoriſes the receiving of prizes brought by 
belligerents into that port, in a ſtate of neutrality. The 
ordinances of France allo countenance the ſame prac- 
tice, and direct the papers and depoſitions to be tranſ- 
mitted home by the French conſul in the neutral port. 
Whatever diſtinction might be pointed out, from the 
relation which the port of Liſhon may be ſaid to have 
borne to this country, it muſt ariſe from private trea- 
ties only, which cannot alter the law of nations, or 
affect the rights of other parties, who may be 
concerned in ſuch an aſſumption of privilege on 
our part. But there are alſo other inſtances, of an- 
cient date, in which our public ordinances (c) con- 
tained directions for carrying prizes into the ports 
of Naples and Sicily; and in a later inſtance, in 
the ordinance of 1740, the ſame direction is con- 
tinued, at a time when thoſe countries were perſectly 
neutral. In oppoſition to this ſeries of continued 
practice, it is impoſſible for the Court to. lay down a 
rule which ſhall deny to others the rights which we 
claim for ourſelves. A cafe like the preſent, more 
- eſpecially, in which the title of the neutral purchaſer 
is not litigated on the part of the former proprietor, 
is not a caſe, which the Court would ſelect, for the 
purpoſe of eſtabliſhing ſuch a principle, which, how- 
ever fit or proper on notions of ſpeculative propriety, 
cannot be advanced, but in direct reprobation of our 
own practice. „„ „„ 
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On the part of the captors, the King's Advocate and 
Servell,—The general queſtion is, whether this veſſel 
has been legally acquired by the aſſerted Daniſh purcha- 
ſer, and that will depend on two other queſtions: Whe- 
ther it has been legally condemned, and legally transfer- 
red? On theſe points it is by no means incompetent to 
the captor, to conteſt the title of property againſt the 
Daniſh claimant; for as the veſſel was, unqueſtionably, 
taken under reaſonable grounds of ſeizure, ariſing from 


her deſtination to a blockaded port, the captor has a 


right to avail himſelf of all circumſtances that may turn 
out favourable to him, in the courſe of the diſcuſhon. 
In the hiſtory of this veſſel, a circumſtance did immedi- 
ately tranſpire, adverſe to the title of the preſent hol- 
der, on grounds connected with the rights of war, 
and the law of property, as it may be affected by the 
incidents of war. The ſhip appeared to have been a Bri- 
tiſh veſſel captured by the enemy, and oſtenſibly tranſ- 
ferred by him to the preſent claimant. If any definite 
form and conditions are neceflary, by the laws of 
nations, to render ſuch a transfer valid, the conſe- 


' quence will be, that if, for want of a compliance 


with thoſe terms, the transfer is invalidated, the ſhip 
relapſes into the charaQer of enemy's property, and, 
as ſuch, becomes lawful prize to the captor, till ſome 
other title, (ſuch as that of the original proprietor, 
reſulting out of the regulations of a domeſtic policy,) 


is ſet up againſt him. It is therefore fully competent 


to the captor to litigate the whole queſtion. As to 
the proof of transfer, that is manifeſtly defective, 
inaſmuch as no payment is proved, in any other man- 
ner than by the claimant's own atteſtation. What- 
ever elſe is collected from the payment of the auction 
dues, and other circumſtances, might equally ſuit any 
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the preſent queſtion, which is addreſſed to the pre- 
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transfer, colluſive, or real. But a more important 
point is, the legality or illegality of ſuch a condem- 
nation, as paſſed on this veſſel, when lying in a neu- 
tral port. On this head it is contended, that the 
ſentence of a competent tribunal is concluſive ; that it is 
a complete eſtoppel : That anſwer will not diſpoſe of 


vious inquiry, Whether there has Leen a competent ſen- 
tence of a competent tribunal? For a Court may be 
competent to ſome acts, and not to others (a); and if 
it is proved, from the hiſtory of the veſſel, and not re- 
butted by any contrary evidence, that there has been 
an omiſſion of an ential previous circumſtance, viz. 
That the ſhip was not carried by the captors, to receive 
a ſentence of condemnation in their own ports, it is open 
to the Court of the belligerent, to diſcuſs the queſtion, 
Whether a ſentence paſſed in ſuch a manner, is entitled 
to be conſidered as a competent ſentence—competent to 
the effect, of warranting a ſale to the neutral purchaſer? 
On the force and general obligations of eſtabliſhed 
forms on this point, it is to be obſerved, that they 
are by no means matters of indifference, with which 
neutral merchants have nothing to do. If the acqui- 
ſition of this ſpecies of property becomes more eaſy 
to them by the events of war, and attainable on 
advantageous terms, to which, the experience of 


— 


(a) See on this point a diſtinction, in Sir Leoline Jenkins, v. 2., 

p. 762., where it is ſaid, 4 That though a foreign Court, (the 
Parliament of Paris ), will not examine the merits of a principal 
cauſe, tried before a Court generally competent, (the Court of 
Venice]; yet they might and did examine, whethef things had 
been in a proper courſe, whether ſuch Court had acted regularly, 
(as in giving due ſummons, &c.) according to the ſtyle of their 
ordinary proceedings; &c. 
this 
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this war proves, they are by no « means inatten- 5 The - 
tive, it is but reaſonable that they ſhould take it, _— 
fubj ect to thoſe forms of law, which are univerſally re- . 
quired by belligerent nations in this reſpect. Nov. 26th, 
Then on what ground can it be maintained, that 7 
ſuch a ſentence is valid ? On all general reaſoning, the 
miſchief of ſuch a practice is nearly as great, as what 

is imputed to the practice of holding Courts for con- 
demnation, in a neutral ſtate. A new ſeat of war is 
acquired to one belligerent, at the expence of the 
enemy, and an eaſy refuge from purſuit is obtained. 

As to the authority of writers on this point, it has long 

been vexata que/tio between them; and the argu- 

ments have generally gone wide of the practical effect, 

which is principally to be conſidered; The fallacy 

of arguments uſually advanced, lies in paſſing over 

this fact, that the proceedings of prize are proceed- 

ings entirely in rem. It is neceſſary for the purpoſe of 
ſubſtantial juſtice, that the thing itſelf ſhall be under 

the power of the Court paſſing ſentence upon it. 
Suppoſe that the ſhip had, in this inſtance, been a 
privileged ſhip under cartel, of which the Engliſh 
claimant, in the original capture, .might have ob- 
rained a ſentence of reſtitution, in what manner, or 

by what authority, would it have been enforced, ſo 

as to afford him effectual redreſs, in the reſtitution of 

his property ? 

It may be ſaid, that the captor is, in ſome degree, ſub- 

jeQ to the orders of his own tribunal, and that the claim- 

ant may have his reſort perſonally againſt him ; but 

that is to draw the matter from its original courſe, and 

to omit the principal circumſtance that gives efficacy 

to the proceedings of Prize Courts, viz. that they 
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ad in rem, and are capable of awarding a ſpeedy, and | 
ſpecific, reſtitution, of the property in diſpute. - 


If then the theory of a looſer ſyſtem be radically. 


bad, when it is attempted to be reduced to practice; 


It is of little conſequence to diſcuſs what opinion ſpe- 


culative writers may have entertained on the ſubject. 
It cannot eſeape notice, however, that the principal 


authority which has been relied on, that of Bynker/hoek, 


is in direct oppoſition to the deciſion of the tribunals 
in his own country (a)—the very country on whoſe 
practice the preſent queſtion is raiſed. 

As to the general praQtice of European nations, ſome 
modern edicts have been relied on, and ſome inſtances 


have been cited from the practice of our own country, 
though without any preeiſe detail of the circumſtances 


attending them. In oppoſition to theſe authorities, 


abundant inſtances are to be produced from the older 
edits of England, France, Holland, and Spain (b), 
directing that prize ſhould be brought within the ports 


of the captor; and in a late inſtance, in the prac. - 


tice of this Court, where a decree had paſſed on a 
prize ſhip, taken by ſtreſs of weather to Norway, the 
Court, when that circumſtance was brought to its 
knowledge, reſcinded the decree, declaring, that it 
would not condemn a veſſel lying in a neutral port (c). 
Under theſe circumſtances, conſidering that the prac- 
tice contended for, is in departure from the ancient 
ordinances of all countries—that it is inconſiſtent with 
the main practical principle of the Prize Court, ſo ne- 


ceſſary to found its proceedings in rem that it is fraught 


with incalculable miſchief, as confounding the relation 


— 
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(2) Collect. Marit. page 31. 


of 
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of ſtates, and converting the ſecurity of neutral ports 


into ſtations of war; conſidering, at the ſame time; that 


whatever inſtances are adduced as giving countenance 
to this practice, are but ſo many irregularities, from 
which no authority can be drawn—it is ſubmitted, 
that the Court will now re-eſtabliſh the true rule, 
by pronouncing the ſentence paſſed on this veſſel 
to have been defeQtive in the main circumſtance, ne- 
ceſſary to give it legal effect conſequently, that the 
transfer is invalid, and that the ſhip, as ſtill the property 
of the enemy, is ſubject to condemnation. 
| Judgment reſerved, 


On a ſubſequent day.—JUDGMENT, 
Sir W. Scott. — This is a Britiſh veſſel, captured by 
a Dutch privateer, carried into Norway, and ſold 
there, under a ſentence of condemnation paſſed at 
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the Hague. It has been centended, that there is not 


enough to ſhew, that the veſſel had not been afually 
removed to Holland, at the time of the ſentence ; and 
an expreſſion in the ſentence, * brought to judg- 
ment,” has been relied on as leading to a contrary 
concluſion, and as intimating that ſhe was actually 
brought to Holland. I am ſatisfied, however, as to that 
fact; the term, brought to judgment,“ is merely a 
figurative expreſſion, ſignifying, that the queſtion re- 
ſpecting that ſhip, was brought to judgment. The 
whole tenor of the inſtruments deſcribe the ſhip herſelf 
as ſituate elſewhere. The bill of ſale ſpeaks of the 
ſhip as lying in Chriſtianſund, where the was car- 
ried with ſeveral other Engliſh veſſels, which had 
been taken by Dutch privateers and put under the 
direction of the Dutch conſul reſiding at that 

E 3 place; 
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place; ſhe is deſcribed as to be fold in the con- 
dition in which ſhe had been there lying, for the 
inſpection of purchaſers :* If ſhe had been removed 
into Holland, the fact was perfectly capable of proof; 
but it is not even averred, in the proofs that have 
been introduced on the part of the Daniſb purchaſer. 
A claim has been given on behalf of the former Bri. 
tiſb proprietor, and the queſtion that ariſes, is, Whes. 
ther the Daniſh purchaſer can kold this veſſel by the 
title of a condemnation paſſed upon her, whilſt lying, 
in a neutral port, ſhe having never been conducted 
into the country of the captor, nor into any port of 
an ally in the war? It has been contended, that ſuch 
a ſentence is perfectly legal, both on principle and 
authority.—lt is ſaid, That on principle, the ſecurity 
and conſummation of the capture is as complete in 4 
neutral port, as in the port of the belligerent himſelf; 
On the mere principle of ſecurity, it may, perhaps, be 
ſo; but it is to be remembered, that this is a matter 
not to be governed by abſtract principles alone: The 
uſe and practice of nations have intervened, and 
ſhifted the matter from its foundations of that ſpecies: 
'The expreſſion which Grotius ules on theſe occaſions, 
© placuit gentibus, is, in my opinion, perfectly cor- 
rect, intimating, that there is a uſe and practice of 
nations, to which we are now expected to conform. 
Without entering into a diſcuſſion of the ſeveral 
opinions, that have been thrown out on this ſubject, I I 
think I may ſtate, the better opinion and practice to 
have been, That a prize Jhould be brought infra pre- 


ſidia of the capturing country, where, by being ſo 


brought, it may be conſidered, as incorporated into 
the mals of national ſtock. The greateſt extenſion 
that 
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that has been allowed, has not carried the rule 
beyond the, ports or places of ſecurity, belonging 


intereſt in defending the acquiſitions of the bellige- 
rent, made from the common enemy of both. 


required, that of a ſentence of condemnation, in a 
competent Court, decreeing the capture to have been 


civilized ſociety, that property of this ſort ſhould be 
converted without the ſentence of a competent Court, 
pronouncing it to have been ſeized as the property of 
an enemy, and to be now become yure belli the pro- 
perty of the captor. The purpoſes of juſtice require, 
that ſuch exerciſes of war, ſhould be placed under 
public inſpection; and therefore the mere dedudtio 
infra præſidia has not been deemed ſufficient. No 
man buys under that title ; he requires a ſentence of 
condemnation, as the foundation of the title of the 
ſeller ; and when the transfer is accepted, he is liable 
to have that document called for, as the foundation 
of his own. From the moment that a ſentence of 
condemnation becomes neceſſary, it impoſes an addi- 
tional obligation, for bringing the property, on which 
it is to paſs, into the country of the captor ; for a le- 
gal ſentence muſt be the reſult of legal proceedings, 
in a legitimate Court, armed with competent autho- 
rity upon the ſubje& matter, and upon the parties 


ſuing the proper enquiry, and enforcing its deciſions. 
Theſe are principles of univerſal juriſprudence appli- 
cable to all Courts, and more peculiarly to thoſe 
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to ſbme friend or ally in the war, who has a common 
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rightly made, jure belli; it not being thought fit, in 


concerned — 4 Court which has the means of pur- 
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which by their conſtitution, in all countries, muſt act 


in rem, upon the corpus or ſubſtance of the thing ac- 


quired, and upon the parties, one of whom is not 
ſubject to other rights than thoſe of war, and is 


amenable to no juriſdiction, but ſuch as belongs to 


thoſe, who poſſeſs the rights of war againſt him. 
Upon principle, therefore, it is not to be aſſerted, 
that a ſhip, brought into a neutral port, is with effect 
proceeded againſt in the belligerent country. The 
res ipſa, the corpus, is not within the poſſeſſion of the 
Court; and poſſeſſion, in ſuch caſes, founds the ju- 
riſdiction. What is the authority over the parties? 
Over the captors it is complete, on account of their 
perſonal relation to the belligerent country. The 
neutral government may be called upon, in the uſual 
mode of requiſition known to the law and practice of 
nations, to enforce upon them the orders and decrees 
of the ſtate to which they belong. But how will it 
be maintainable over the other parties, who are not 
ſubjects either of the neutral or belligerent ſtate, and 
are, in reſpect to the point in iſſue, only ſubject to a 
juriidition of war? The belligerent ſtate itſelf has 
not the means of exerciſing the rights of war over them 


directly: Can it call on the neutral ſtate by requiſition 


ſo to do? Moſt clearly not. The neutral ſtate has no- 
thing to dowith the rights of force, poſſeſſed by the one 
belligerent againſt the other; it has nothing to do with 
the enforcement or conſummation of ſuch rights; it 
owes to both parties the ſimple rights of hoſpitality, 
and even theſe are very limited in the practice of moſt 
civilized ſtates. By the regulations of France, foreign 
ſhips are forbidden to enter with prizes into a port of 
France, except in caſes of diſtreſs, and then they are 
permitted to ſtay no longer than. their neceſſity exiſts. 

Valin 
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yulin obſerves on this article, that it cannot be doubted, 
that ſuch a rule is exadly conformable to the laws of 
neutrality ; and Hubner admits, that a wiſe hoſpitality 
will not be exerciſed beyond this. At any rate, the 
neutral ſtate can have no compulſory juriſdiction, to 


exerciſe upon either party, upon queſtions of war de- 


pending between them; nor can any ſuch juriſdiction 
be conveyed to it by the authority of one of them. Its 
own duties of neutrality prevent the acceptance of any 


belligerent rights; it cannot be called upon by requi- 


ſition to give any facility or convenience to the one 
party, to the prejudice of the other, much leſs to-ap- 
ply modes of compulſion to the one, to ſerve the hoſ- 
tile purpoſes of the other, 

In the adminiſtration of a juriſdiction of this kind, 
the enemy who is vanquiſhed, is not only a neceſſary 
party, but likewiſe a neceſſary witneſs, according to 
the proceedings of all countries. Priſoners are ne- 
ceſſary witneſſes to be examined; according to our 
inſtructions they are the only witneſſes; the French 
regulations (a) admit the evidence of the captor, but 
hold at the ſame time, that natural juſtice requires the 
crew of the captured veſſel ſhould be examined touch- 
ing the rights in queſtion. How are they liable to be 
compelled to undergo ſuch examination? No force 
can be applied in the way of ſtri& or continued im- 
priſonment to compel their anſwers to interrogatories. 
Their refuſal would carry no conſequence of legal 
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contumacy with it; for legal contumacy can only 
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(a) The French practice has always admitted the depoſitions 
of the captors, as well as the priſoners. Ord. 1400, Art. 6, Col- 
ledtanca Maritima, p. 75 In this country the depoſitions of the 
C2ptors are not received, 
| exiſt 
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exiſt, where a legal juriſdiction has demanded a ſub. 
miſſion. From theſe conſiderations it ſhould ſeem to 
reſult, that in the caſe of a ſhip lying in a neutral. 
country, there is not only a want of original juriſ- 
diction, in the belligerent country, from the want of 
poſſeſſion; but that there is, likewiſe, a ſubſtantial de». 
fe& of that authority, which is required for the at- 
tainment of juſtice, and which is eſſentially neceſſary 
to give effect to the ceremony of condemnation, Con- 
formably to this view of the matter, all the more an- 
cient inſtructions given to cruiſers, in almoſt every 
country, require that prizes ſnould be brought into 
the ports of the country, to which the cruiſers 
belong. In Denmark, ſo late as 1710, it is required 
under pain of death. In our own country, the gene- 


ral inſtructions ſtill in uſe are, « to bring them into 


ſome ports of our dominions.“ In Holland, it appears. 
in the inſtructions cited in the argument from 
Bynker/hoek(a), that the States did not conſider it ſuffi- 
cient, for a prize to be brought into the ports of an 


ally in the war, for they require, in the terms of 
their judgment, that it ſhould be brought into the 


ports of the captor. In France, where the practice of 
the Prize Courts has fluctuated more than in any other 
country, according to temporary views of conveni- 
ence, no relaxation of the ſtri& rule appears to have 
been introduced, earlier than 1705; and it is wor- 
thy of obſervation, as an inconſiſtency, and injuſtice 
of no {mall magnitude, that at the very time when 
their ediQs forbad the cruiſers of other countries to 
bring their prizes into the ports of France, they ſhould 
authoriſe their cruiſers to carry their prizes into the 
ports of other countries. That edict appears to have 

5 | been 
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been revoked in 1759: Palin ſpeaks of it rather as a 
recent and tolerated uſage, than as a legal practice in 
1763. It was renewed at an early period of the pre- 
ſent war in 1793, and has ſince been largely indulged ; 
but the editor of the new Code des Priſes, I obſerve, 
ſpeaks of it as an innovation, and in terms of conſi- 
derable aſperity. I am not aware that any inſtructions 
have ifſued from this Government, during the preſent 
war, permitting the carrying of prizes into other 
ports, than thoſe of allies. Some inſtructions have 
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been alluded to, as permitting, in former wars (a), 


the carrying into Liſbon or Leghorn: I conceive 
(ſpeaking without anſwering for the ſucceſs that might 
attend a more perſevering enquiry on ſuch a ſubje&), 
that ſuch inſtructions have iſſued from this Govern- 
ment only, when the Sovereigns of thoſe ports, the 
Kings of Portugal and the Dukes of Tuſcany, have 
been allies of Great Britain in the wars of Europe, 

Some inſtructions have likewiſe been alluded ta, 
authoriſing the cruiſers to carry their prizes into the 
ports of Naples or Sicily (5); but I preſume at no pe- 
riod, in which the governing powers of thoſe coun. 
tries, or at leaſt the parties in thoſe countries whom 
we contended to be legally intitled to the government 
of them, were not engaged in ſome common confede- 
racy with us. 

If the practice of our Courts had conformed to in- 
ſtructions, ſo reſtricted, the queſtion would not have 


— 


* 


* „ 


(a) It had been ſaid in the argument, that the inſtructions of 
1740, directed prizes to be carried into thoſe ports. 


(5) Instructions, 1694. England then confederate, in the war, 
with Spain, 1 


been 
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boli fobje&t to much difficulty, for it would ſtill have = 
remained within the pale of the principle which con- 
fines the juriſdiction of prize, to the caſes of prize 
brought to the ports of the capturing country, or of 
an ally in the war, which, as to the operation of the 
common war, unam'con/tituunt civitatem, with the bel- 
ligerent. But it is not to be denied, that the Court 


. of Admiralty has gone further : It is now for a con- 
fiderable time, that this Court has been in the habit 


of condemning prizes carried to Liſbon and Leghorn, 
at times when I am not at liberty to ſay, that the 
Sovereigns of thoſe ports were engaged in a common 
war againſt the enemy of this country. The fact, 
that the ſhips proceeded againſt here, were lying there, 
has not been difſembled. Such I take to have been 
the fact in the war called the American war, as well 
as the war preceding. In the war of 1756, I find 
commiſſions from this Court, iſſued in that year, to 
Madeira, to Leghorn, and to Liſbon; and in 1757, 
to Genoa; in 1758, to Meſſina; and in 1759, te 
Naples, for the examination of French priſoners of 
war, carried into thoſe ports; and theſe commiſſions 


| were extended, on the breaking out of Spaniſh hoſti. 


lities, to the examination of Spaniſh priſoners of war, 
carried to the ſame ports. On the breaking out of 
the American war in 1776, commiſſions were granted 
to Liſbon, Leghorn, and Oporto, for the examination 
of American priſoners of war carried there ; on the 
breaking out of French hoſtilities, the commiſſions for 
theſe places, with the addition of Naples, were en- 
larged for the examination, of French priſoners—and in 
a following year or two, of Spaniſh and Dutch priſoners, 
with the additions of the ports of Genoa and Nice. In 
the 
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the preſent hoſtilities, commiſſions of a ſimilar nature 


have iſſued to Civita Vecehia, Genoa, Leghorn, Liſbon, 
Nice, and the ports within that conſulate, Naples 
and Oporto. Now unleſs it can be ſhewn that there 


is ſomething in the nature of all theſe ports, that ef- 


ſentially diſtinguiſhes them from the common charac- 

ter of neutral ports, not merely in certain other re- 
ſpe&s, but ſuch as furniſh a ground of ſolid diſtinc- 
tion for purpoſes of this nature, I think it will be 
difficult to avoid the conſequence, that whatever the 


correct principle may be, and however much it might 


| import this Country to reſpe& and enforce this princi- 


ple, this Court, at leaſt, is bound againſt that princi- 
ple by its own practice. | 

With reſpect to the characters of Liſbon, Oporto, and 
Leghorn, it is not to be denied, that they are of a 
peculiar nature. The two firſt are cities, one of them, 
the Capital, of a State, which has long maintained a 
ſingular relation of ſomething more than amity to this 
country. The ſubjects of this country reſident there, 
are diſtinguiſhed by ſpecial privileges; they retain the 
Britiſh character, in ſpite of the Portugueſe domicil, 
even in the eſtimation of the enemy himſelf, and they 
exerciſe an active juriſdiction, at leaſt over their own 
countrymen eſtabliſhed in thoſe ports. The other 
port (Leghorn), though belonging to a Sovereign who 
is neutral, and ſingularly tenacious of that character, 
from circumſtances peculiar to his policy, offers large 
and diſtinct privileges to Britiſh ſubjects, continues to 
them their Britiſh name and attributes, and authoriſes 
them to exerciſe a large juriſdiction over their coun- 
trymen Theſe circumſtances might naturally enough 
lead to the conſequence, which has taken place. 
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that the Britiſb Courts of Admiralty have been in the 
habit of exerciſing, with the permiſſion of thoſe go- 
vernments, (and without any remonſtrance made to 
them on the part of the other belligerent) a prize 
juriſdiction over veſſels captured and carried in there. 
But though the peculiar relation which theſe ports 
bear to this country, may account hiſtorically for the 
introduction of ſuch a juriſdiction, (which may have 
ſince been carried to other ports, where the ſame 
foundation for it did not exiſt); yet even there, it 
may be doubted, whether it furniſhes a ſolid ground, 
on which ſuch authority can be maintained. Sup- 
poſing that there was authority enough exiſting to 
operate with legal effect upon the body of the thing, in 
what manner does it exiſt, over the perſons of the ſub- 
jects of other countries, carried priſoners there by aBriti/h 
cruiſer ?. All the perſonal juriſdiction which the Britiſb 
eſtabliſhments poſſeſs, is over their own members ; 
over the ſubje&s of other countries, how is it com- 
municated ? They cannot be compelled to appear as 
parties or witneſſes; and if in theſe ports any ſuffi- 
cient footing could be found for ſuch an authority, 
its foundation would ſtill be to look for, in ſome of 
theſe enumerated ports, which appear entitled to no 
ſuch diſtinctive character. 

l am of opinion on theſe grounds, that this Court 
is bound, againſt the true principle, by the practice 
which it has not only admitted, but applied. The ob- 
ſervation of Bynkerſhozk(a), That, in the conduct of war, 
you muſt hold that to be lawful in your enemy, which you 
pradiiſe yourſelves,” a rule true in all inſtances, is not 


_——_——————___ 


— ti 


(a) Inj fare wm „ quod quis fibi ſumit, — tribuendum eft. 
more 
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more true in any inſtance than in one, in which the 
rights and intereſts-of other countries, being neutral, 
are ſo directly concerned. 1 

How far the ſuperior Court will conſider this queſ- 
tion as concluded by the practice, even an inveterate 
practice, of this Court, is more than I can ſay. It 


might be extremely proper, that the opinion of that 


Court ſhould be taken on this important queſtion. 
It may deem it to be its duty, for any thing I know, 
(for it would be preſumptuous in me to hazard a con- 
jecture), to recal the practice of this Court to the pro- 
per purity of the principle. But fitting here, and ob- 
ſerving, as I am judicially bound to do, the courſe of 
judicial adminiſtration which has prevailed, I do not 
feel myſelf authoriſed to uphold the ſentences, which 
have paſled in this Court, over prizes carried into 
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foreign ports, and diſallow at the ſame time, the vali- 


dity of ſuch as the enemy has pronounced, under 
circumſtances ſo nearly ſimilar, as not to afford ground 
of diſtinction between them, which appears, to my 
judgment, ſufficiently ſolid. 


——— — 
THE FRAU ILS ABE, PizrzR Maſter. 


TIs was a caſe of a cargo taken on a voyage from 
Hamburgh to Antwerp, September 1799, and pro- 
ceeded againſt, for a breach of the blockade of Holland. 


The King's Advacate.—The ſhip in this caſe has 
been reſtored by conſent, but it is to be wiſhed, that 
ſhe had been detained ; or that bail had been taken to 

| anſwer 
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anſwer adjudication on this queſtion of law, which 

may ſtill affect the cargo, viz. Whether the Scheldt is 
not to be conſidered as included in the blockade of 
Holland, as a river of Holland, which had always in 
time of peace, been kept a cloſe river, and has now 


been opened only by the force of war? 


JuDGMENT. | 

Sir W. Scott. — Antterp is certainly no part of Hol- 
land; and with reſpect to the Scheldt, it is not within 
the Dutch territory, but rather a conterminous river, 
dividing Holland from the adjacent country. And 
though by treaties with the Dutch, made in favour of 
the Dutch, we have conſidered the Scheidt as ſhut up, and 
appropriated to the uſe of Holland, yet thoſe treaties 
being extinguiſhed by our preſent war with Holland, it 
is too much to ſay, that it is at this time to be legally re- 
garded as ſtanding upon that footing, particularly for 
the purpoſes of a blockade, which is to act upon the in- 
tereſts of other ſtates, who might be no parties to thoſe 
treaties, even when they did exiſt. If the govern- 
ment had notified in expreſs terms that the blockade 
was to include the Scheldt. which they might certainly 
have done, (for it was juſt as lawful to blockade the 
ports of Flanders as thoſe of Holland), I ſhould, of 
eourſe, have enforced the rule ſo preſcribed ; but no 
ſignification being made, I do not think myſelf 
authoriſed to hold the Scheldt to be now neceſſarily 
included in the blockade of Holland, 
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THE STERT, loans; Maſter. | ae 


H1s was a caſe of a cargo of butter and cheeks, rr ne 


proceeded againſt on the ground of the blockade yioiaed by - 


ments to 


of Holland, and claimed for Pruffian ſubje&ts. - It ap- dn, by inland 
peared, that letters of orders had been ſent to the ſhip- — 
pers in Edam, directing them to ſhip the preſent cargo *9>—<fr. | 
in a ſmall veſſel by the inland navigation, to Embden, 

conſigned to Rudo/f and Co. of that place, with orders 


to them to ſend it on to London. 


On the part of the Captors, the King's Advocate 

contended—that as the commencement of this trade 

aroſe in Holland, under a preconcerted plan of ſending 

the goods on to Londen, without any other. break in 

the continuity of the voyage, than a tranſhipment at 

Embden, it was to be conſidered as a circuitous mode 

of avoiding the blockade of — and asa 

breach of that blockade. 1 1 


On the other fide, Arneld,—The letters of orders di+ 
rect the ſhipment to be made in a ſmall veſſel, to be 
forwarded by the inland navigation. This is to be 
underſtood of the canal navigation, which it was not 
in the power of the belligerent to put under blockade: 
A trade carried on with Holland in this manner, is not 
to be conſidered as a breach of that blockade. 


JupcmenrT. | 
Sir W. Scott. —This is a queſtion ariſing out of the 
blockade of Amſterdam, bets goods put on board . 
VOL. Iv. in 
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K [ 
in a port of the Texel, for the very purpoſe of being 
ſent to London, without any interruption of the voy» 
age, but conveyed out of Holland to Embden, by the 
means of the canal navigation, as I underſtand it. The 
queſtion is, whether this is to be conſidered as a breach 
of the blockade? A blockade may be of different 
deſcriptions. The blockade of Am/terdam, which was 
impoſed on the part of this country, was from the 
nature of our ſituation, a mere maritime blockade, 
effected by force operating only at ſea. As far as 
that force could be applied, it was indubitably a good 
and legal blockade ; but as to an interior navigation, 
how is it a blockade at all? Where is the blockading 
power? Let us ſuppoſe the caſe of the blockade of 
Havre—Can it be ſaid, that, by the maritime block- 
ade of the Seine, the interior acceſs to Havre is block- 
aded, fo as that goods belonging to a neutral ſubje& 
ſent from Paris to Havre, could be held ſubje& to 
confiſcation by virtue of the blockade ? It is argued, 
that if this courſe of trade is allowed, the object of 
the blockade, which is to diſtreſs the trade of Ho/- 
land, will be defeated. If that is the conſequence, all 
that can be ſaid is, that it is an unavoidable conſe- 
quence. It muſt be imputed to the nature of the thing, 
which will not admit of an effeQual remedy of this 
ſpecies. This Court cannot, on that ground, take upon 
itſelf to ſay, that a legal blockade exiſts, where no ac- 
tual blockade can be applied. In the very notion of a 
complete blockade it is included, that the beſieging 
force can apply its power to every point of the block- 
aded ſtate. If it cannot, it is no blockade of that quar- 
ter where its power cannot be brought to bear; and 
where ſuch a partial blockade is underlaken, it mult be 

preſumed - 
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preſumed that this is no more than what was foreſeen 
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by the blockading ſtate, which nevertheleſs thought 
proper to impoſe it to the extent to which it was dog a0. 


practicable. The commerce though partially open, 
is ſtill ſubjected to a preſſure of difficulties and incon- 


venience : To cut off the power of immediate export | 


and import from the ports of Holland, is of itſelf no 
inſignificant operation, although it may not be poſ- 
ſible to exclude them from the benefit of an inland 
communication. If the blockade be rendered imper- 
fect by this conſtruction, it muſt be aſcribed to the 
phyſical impoſſibility of the meaſure, by which the 
extent of its legal pretenſions is unavoidably limited. 

In laying down this rule as applicable to the pre- 
ſent caſe, I proceed upon the ſuppoſition, that this 
was a real in/and navigation, and not a navigation over 
the Wait, the character of which might be ſubject 


to a different ſignification; conceiving this to be a 


cargo which had gone to Embden on neutral account, 


by an internal canal navigation, where no blockade 
exiſted, I ſhall hold it free of all conſequences of 


blockade; allowing the captors their neceſſary ex- 


pences, upon the particular facts of the caſe. 
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THE EDWARD, Baxrlzry Maſter. 


His was a caſe of a Pruſſian ſhip, and a cargo 
of wines, claimed for Pruſſian ſubjects, taken 
16th June 1801, on a voyage from Baurdeaux, 
. oſtenſibly to Embden, but found ſo near to the iſle of 
Saints, and with ſuch apparent contradictions in the 
log-book, reſpecting the courſe the ſhip had held for 
two or three days before, that the King's Advocate, 
reſting on that point chiefly, to prove a falſe deſtina- 
tion, prayed the Court to requeſt the attendance of _ 
one of the Maſters of the Trinity Houſe. 

On this day, Captain King, one of the elder bre- 
thren, attended at the requeſt of the Court, It was. 
argued, that, from the entries in the log-book, it was 
evident the ſhip was purſuing a courſe to Bre/t ; that 
this ſuſpicion was confirmed by the evidence of the 
mariners, who ſaid, the Maſter ſtood in for the French 
coaſt at night, and particularly directed them to ſay, 
they were going to Embden ; that ſuch a voyage with 
falſe papers, would make it liable to be conſidered as a 
caſe of fraudulent contraband, affecting the ſhip as. 
well as the cargo. 

The Court defired Captain King would ſtate what 
impreſſion the objections had made on him, as to the 
courſe of navigation, and whether the ſhip appeared 
to be purſuing a bond fide courſe to Embden, or whe- 


ther ſhe was hugging or cloſing with the French coaſt, 


ſo as to make it highly probable; that ſhe was going 


into a French port. 
Capt. King ſtated, That with reſpect to the entries 


of the log-book, nothing material occurred till the 
10th 
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roth of June, as the courſe would be nearly the 
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ſame, whether for Breſt or Embden ; that on the 3 
11th ſome inconſiſtencies appeared ; but that from age ws 


the 12th to the 15th the contradictions were ſuch, 
that they could not have been true entries in point of 
fact; that at the time when the ſhip was taken ſhe was 
ſtanding in for the Sainte, which was ſo obviouſly out 
of her proper courſe, that unleſs the weather had been 
ſtormy, which was no where noticed, the Maſter could 
not, as a man of ordnary ſkill, have been found in the 
ſituation in which he was taken, if he had been 
purſuing a courſe to Embaen. 


JUDGMENT. 

Sir W. Scott, —That will be ſofficient to found the 
judgment of the Court. After this repreſentation, 
the Court is under the neceſſity of inferring an inten- 
tion of going into a French port. It appears that 
there was no reaſon, why the veſſel ſhould have been 
found where ſhe was deſcribed to be; on the con- 
trary, that the ordinary rules of navigation required 
a different courſe. The ſhip had an opportunity 
of purſuing her voyage; the winds were rather 
favourable : Inſtead of purſuing her courſe, ſhe ap- 
pears to have been hovering about, and adhering to 
the French coaſt, for which no reaſon is aſſigned; 
there being no cauſe aſſigned, I am under the neceſ- 
lity of inferring, that it was done without any juſtifi- 
able cauſe, and with an intention of getting into a 
French port. 

The conſequences of this will be indubitable ; for 
though wines are not an article generally contraband 


per fo yet in conj junction with all the circumſtances 
| 7 3 of 
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1301. 


deemed a voyage of ſupply to him; but it is to be re- 
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of this voyage, they are unqueſtionably to by. confi- 
dered as naval ſtores. It was a voyage to Breſt, where 
there was notoriouſly a large armament lying, very 
much in want of articles of this kind, articles of an 
indiſpenſible nature. If ſuch articles had gone with 


an avowed deſtination to ſuch a place, and at ſuch a 


conjuncture, the rule of preemption would have been 
a rule of exceſſive and undue indulgence, to apply to 
ſuch a caſe; ; but where the deſtination is diſſembled, 
confiſcation is the clear and neceſſary conſequence. 

It has been ſaid, that this voyage being a voyage 
from one port of the enemy to another, cannot be 


membered, that Bre is a port not ſituated within a 
wine province of that country, and muſt have its ſup- 
plies by importation from other ports; and the rule 
has been already eſtabliſhed, that the transfer of con- 
traband from one port of a country to another, where 
it is required for the purpoſes of war, is ſubject to be 
treated in the ſame manner, as an original import- 
ation into the country itſelf. The veſſel ſo employed, 
can hardly be conſidered in any other character, than 
that of a French victualler, carrying to the place of 
naval equipment, munitions de bouche; and this, with 
a falſe repreſentation of her voyage, in order to evade 
theſe rights of preemption or confiſcation, whatever 
they might be, which would attach upon ſuch a 
cargo, viſibly going upon ſuch a deſtination. 

Under ſuch a ſtate of facts, the ſhip is involved in 


condemnation with her cargo, 
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e | 

y THE ZEE STAR, MuLLzez Maſter. 

n | 

h Hrs was a caſe of a ſhip and cargo reſtored by con- 

a ſent, having been taken gth Fuly 1799, off a 

n voyage from Archangel to Liſbon. The preſent caſe 

0 came before the Court, on an application for the cap- 

% tors? expences on one ſide, and for coſts and damages, 
on the part of the claimant of the ſhip. 

* | 


4 


on the 1oth September: The captors conſented to re- 
ſtitution, but not till the zoth of November: Why had 
not that conſent been given two months earlier ? The 


e s. © yy 


detention. If the papers were brought in, as they 
muſt have been before the roth of September, (as it 
was clearly a caſe for reſtitution), why was not con- 
ſent given before? No explanation is offered of this 
want of due and neceſſary diligence. The whole 
time is two months and twenty days, I ſhall allow 
the twenty days for preparing and giving the claim, 
and conſidering its effect, and give two months de- 
murrage. | 

Coſts and damages, and alſo captors' expences, 
refuſed. | 


Court. —I perceive the claim was given in this caſe, 


71 


4 13th, 


Delay of reſtitu · 
tion by conſent; 
—Demurrage 
given. 


- 


wrong-doing here is not the original ſeizure, but the 
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abi, TEE ABIGAIL, Hanson Maſter. 


Monition againſt Ix this caſe, the King's Advocate moved the Court 
the maſter, and | LE: N 3 LIE 
the ownerofa tO grant a monition againſt S. Every the maſter, and 
privateer, not . : — . . 
commiſtioned S. Smith the owner of a Liverpool, privateer, to bring 
Bal, 8 in the proceeds of a prize taken from the Dutch, and 


in the proceeds | . Wy 
"ted prive; condemned at Jamaica, or to ſhew cauſe why they 


and ſhew cauſe ſhould not be brought in and condemned as a droit 


why it ſhould : 5 . | 
not be con- of admiralty ; on a ſuggeſtion that the capturing ſhip 


of — had not, at the time of capture, a letter of marque 
"demned, as Againſt the Dutch. The Court ſaid it was a new and 
+ ſingular caſe, and required ſome conſideration. 
On the next day, the Court directed the monition 
to iſſue againſt the parties, to ſhew cauſe why con- 
demnation ſhould not paſs to the crown as of a droit 
of admiralty ; and alſo a monition to bring in the 
proceeds. LS 
On a ſubſequent day, 29th May 1802, one of the 
perſons againſt whom the monition to bring in the 
proceeds was directed, appeared, and acknowledged 
that they had no commiſſion; but prayed to be admit- 
ted as joint captor. The cauſe was put down, to be 
argued on his petition, but on its being called, the 
Court ſaid : —This is not now an arguable caſe : The 
perſon admits that he had no commiſſion. It is; there- 
fore, impoſſible for him to contend for a legal intereſt 
in joint capture. If he thinks he has any equitable 
claims, ariſing from any ſervices that he has performed 
they muſt be repreſented to the Admiralty. The for- 
mer proceedings on the part of the non-commiſſioned 
captor, are mere nullities ; and the property mult be 


proceeded againſt as droits of admiralty. 
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THE RUCKERS, Caner Maſter. 


| (Inſtance Court.) 


Tus was a caſe of a civil ſvit, inſtituted on the 
part of a paſſenger againſt the maſter, for aſſault- 
ing him on the high ſeas, during a paſſage from the 
Weſt Indies to England. A warrant had been taken 
out againſt the. maſter, on which he had been held to 
bail (a). | 
A libel being now given in, Robinſon objected 
on the general nature of the ſuit—That it was not a 
ſuit which the Court of Admiralty would entertain ; 
that perſonal injuries were things of ſo vague and in- 
definite a nature, that they ſeemed ſcarcely to admit 
of valuation, by any other mode, than the verdi& of 
a jury; that they were matters peculiarly fit to 
be ſettled by a jury, as was faid by Mr. Dunning, 
in the caſe of Le Caux (a) and Eden, That the Court 
of Admiralty could not proceed to eſtimate perſonal 
ſufferings, and aſſeſs a compenſation for them, with- 
out the intervention of a jury, to whom that diſcre. 
tionary juriſdiction is excluſively intruſted, by the 
conſtitution of the country”. 
It was ſaid farther, that if torts are ſometimes ſpoken 
of in the Black Book of the Admiralty, as matters to 
be redreſſed by the Court of Admiralty, they were, 


ms 
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(a) The bail that had been taken in this caſe, was ordered to 
be reduced to 300 J.; the plaintiff having laid his damages only at 
300 J. * or at leaſt 100 /, 


as 


180 f. 


2 of da- 
fonal A al ult by 


the maſter 
againſt a paſ. 


ſenger, object ion 


to the libel 
Libel admitted. 
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Adm. Juriſ. 


P. 217. 221. 


as matters of criminal proceeding, in which, the Ad- 
miral "_—_ have had a jury to affiſt him (a). 


(a) It is 3 eee that the * of the Court of 
Admiralty of this kingdom has been derived from the Civil Law, 
without holding or acknowledging a common intereſt, in the mu. 
nicipal uſages cuſtoms or inſtitutions of our own Country, If 
the fact were, as ſlated by Spelman (a), *that che jurĩſdiction of the 


Court of Admiralty, was exerciſed by the Kings of Eng/andn their 


houſehold, with the afliſtance of the Judges of the Common Law, 
till the reign of Edw. 3.; it would be a ſufficient refutation of 
fuch an hypotheſis. —If it be otherwife however, there will ftill be 
abundant reaſon to ſuppoſe, that the principles on which the jurif. 
diction of the Admiralty was founded, were perfectly conſonant to 
the principles of our municipal juriſprudence, and'derived from the 
fame ſources. The Roman. Law afforded no model from which 
fuch a ſyſtem could be borrowed, nor would it be raty to _ to 


it diſtinctly any other foreign origin. 
Under the foregoing common but miſtaken notion, it is not un- 


frequently ſaid, * That the Court of Admiralty, proceeding aceord- 


ing to the Civil Law, was at all periods a ſtranger to the uſe of 
Juries,* Ancient records in the Admiralty ſhew, that Juries were 
ſummoned to the Admiralty ſeſſions, prior to the ſtat. 27th Hen. 8, 
c. 4.—Iti is indeed. obſervable on that ſtatute, that the want of jurics 
is not enumcrated in the preamble, amongſt the deſects to be reme- 
died, neither does the enacting clauſe reſpeQing jurors, deſcribe 
them as introduced by that ſtatute, but only . what Jurors ſhall be 
uſed?” viz. thoſe of the diſtrict where the Court is held, without re- 
gard to the locality of the offence. The conſtant mention of Juries, 


the Black Book of the Admiralty, in all matters relating to criminal 


proceedings, will ſerve alſo to correct this miſapprehenſion. © Si 
un homme eff endite qu'il a batu une perſonne, ou qu il eft un commun 
bateur et malfaiſcur en eau ſalee ; en tel cas, Vil of convife par 12, il 
fera empriſonè par 21 jours, et plus il ſera fin au Rey. Bl. B. Ad. 
Art. 12. So, in a ſubſequent book, the uſe of a jury is deſcribed in 
terms more applicable to civil matters. Porredto libello, et eidem 
reſponſo negative per partem ream, de conſuetudine Judex poteftl procedere, 
ad decidendam cauſam per patriam, Et tunc judex decernat mandatum 
emanare, de venire faciendo 12 probos et legales homines de vicineto par- 
tium predidarum, rei noticiam melius obtinentes, corto dle es loco judicial 
coram eo, ad dicendum inter partes, quicquid eis confliterit, et ſuper ve 
redidum, diflorum duodecim debet udex conferre ſententiam.” p. 1 3 
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competency i in the Court to eſtimate perſonal damages I 
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city in which the perſons ſtood. 
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On the other fide; Sewell denied there was any in- m 


ſuſtained by a paſſenger, more than in the ordinary W of 
caſe, of mariners proceeding in this way. The ſta- 1 
tutes Richard ad (a), and Henry 4th (), which 90 :3 Rich. 2. 
chiefly reſtri&t the juriſdiQion of the Admiralty, leave ng | Rick: 2. 

to it all contracts and quereles, ariſing at ſea. 


0 2 H. 4. cat 


In reply, Robinſin ſaid, that the maſter was anxious 
only to obtain a ſpeedy deciſion, and was by no means 
defirous to avoid a hearing in the Court of Admiralty; 
but that, as it appeared doubtful whether the Court 
would proceed in ſuch a cauſe, it was proper that 


the objection ſhould be taken, 


Court.—It is a matter of 1 importance, on which I 
ſhould wiſh the Regiſtrar to look i into the — of 


the Court. 


On a ſubſequent day, the Regiſtrar reported, that he 
had ſearched the records of the Court as far back as 
1730; that many inſtances were to be found of pro- 
ceedings on damage, on behalf of perſons deſcribed 
as part of the ſhip's company, againſt officers or others 
belonging to the ſame ſhip; and ſeveral, againſt per- 
ſons belonging to other ſhips (c); that there were (c) Probably 


ling in com- 


other inſtances of proceedings on the part of A. B. — 
againſt C. D., without any ſpecification of the capa- 3 


JudemenT. 

Sir V. Scott.—In this caſe, the perſon bringing the 
action is deſcribed as a paſſenger, and the action is in 
a cauſe of damage. The queſtion will be, whether 

the 


76 
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5 the Court of Admiralty can refuſe its aid ? Looking 
to the locality of the mjury, that it was done on the 
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Nevender th high ſeas, it ſeems to be fit matter for redreſs in this 


Court. At the ſame time, I ſhould be unwilling to 
entertain an action of this ſort on ſuch a mere general 
principle, if it did not appear to be ſanctioned by the 
pre-exiſting practice of the Court. If in the reſearch 


which has been made, it had appeared that the pre- 


cedents had been only fuch as related to perſons in 
the capacity of mariners, I ſhould have been unwil- 
ling to appear to extend it, though perhaps unable 


to aſſign any legal ground for ſuch a limitation. 


But ſince the Regiſtrar has reported ſeveral inſtances, 
in which the Court ſeems to have proceeded in cauſes 
of damage, between perſons who were not connected 
by any relation, ariſing from official ſituations on 


board the ſhip, I am not enabled to ſay, that the 


Court can refuſe to receive the — 


Robinſon then objected to ſeveral articles of the 


libel, as pleading matters rather of a criminal na- 


ture, and between other parties, viz. © That the maſ- 
ter endeavoured to ſuborn evidence of the mate to 
ſwear againſt the- plaintiff, threatening to take away 


his life if he refuſed to comply.” 


Court.—Thoſe articles muſt be rejected, as not 


proper to be introduced in a civil proceeding. | 
Libel admitted with alterations, 


In the event, the party complainant, upon oublication of the 
evidence, declined to proceed farther, and payed the coſts of the 


maſter, 
THE 
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THE ISABELLA JACOBINA, Sv an 
_ Maſter. 


Swediſh ſhip, for freight, under a charter- party, 
to go from Plymouth to Radſtow, there to take a cargo 
of pilchards to Venice. The ſhip had failed to Radfow, © 
and had taken in her cargo, and had proceeded a few 
days on her voyage, when ſhe met with bad weather 
and became leaky, and returned to. Fa/mouth. After 
a few days, the Swediſh embargo was impoſed, the 
cargo was unlivered, and reſtored to the owners, they 
being Britiſh merchants. 


Court. = am of opinion, that no freight is due. | 
There could be no pretence for demanding any part, 
except for that little time whilſt the ſhip was at ſea, 
before her return to Falmouth ; which place is ſo 
much in the neighbourhood of Rage, that it may 
be taken as the port of her departure. On her re- 
turn, the Swedj/h embargo took place, rendering it 
impoſſible to fulfil the contract of  affreightment. 
The cargo could not wait till the embargo might be 
taken off; being Briti/þ property, it was reſtored. I 
am of opinion that no freight is due. If any ex- 
pences have been incurred by the ſhip on account of 
the cargo, they muſt be paid, after they have been 
firſt referred to the regiſtrar and merchants. 529 
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THE FORTUNA, Grxxrrs Maſter,” 


HIs was a cafe of recapture of an Engl/h ſhip, with 
a French cargo on board by non-commiſhoned 
perſons. 

The Court Ane the ſhip to be reſtored to the 
former proprietor, on payment of one ſixth ſalvage; 
and gave the whole of the cargo, being of ſmall 
amount, to the captors. 

In the courſe of the proceedings, It appearing that 


the commiſſion for appraiſement and ſale had not been 


returned for two years—The Court directed that a 
monition ſhould iſſue with an attachment embodied, 
and at the expence of the commiſſioners. g 


— — 
THE TRITON, TRI Maſter. 


His was a caſe of a Heybwrgh ſhip, and a cargo be. 
longing to merchants of St. Thomas, taken 13th 
June 1798, on a voyage from St. Thomas to Altona. 


_ JuDoGMENT. | 

Sir M. Scott. This ſhip was coming on a voyage from 
Saint Thomas to Altona, fully documented for ſuch a 
voyage; the bill of lading did not expreſs account 
and riſk, but the other papers did ; the depoſitions 
of the maſter, and of the mate, exprefled the fulleſt 
belief of property. But the captors have picked up 
a Jew paſſenger, on whoſe evidence alone it is at- 


tempted to diſcredit this claim. Theſe depoſitions 


ſeem, on the face of them, to have been ſtrangely 
taken; without them, the caſe would have been per- 
fectly 
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fectly clear. It being a caſe of a voyage from Saint The 
Thomas to Altona, both neutral ports, without any _— 
doubt on the deſtination, and without any ſufficient obe 28th, 
ground of ſeizure, I think the claimants are entitled 


to coſts and damages. 
A month's demurrage given to o the ſhip. 


— —— 


THE JONGE PIETER, MusTzzpT Maſter, _ Nov nth, 
And three other ſhips. 1801. 


H1S was a caſe reſpecting the legal proprietary inte- A caſe of Pro- 

reſt in certain articles, purchaſed in England, by fepband by 
Chr. Court and Co. and ſhipped by them for Embden, — 

with directions, that they ſhould be ſent on to —— 
Amſterdam. The goods were claimed as the pro- 8 
perty of J. Court, a merchant in America, and it 
was ſaid, that the tranſaction was conducted by 
Chr. Court and Co. in London, as agents for F. Court, 
in America; that they had been in the habit of 
originating ſpeculations of this ſort, and of carrying 
the profit to the account of J. Court, to liquidate a 


debt due from him to the houſe in London. 


On the part of the Captors, the King's Advocate and 
Sewell. —The articles in queſtion were ſhipped in this 
country, with a final deſtination to Holland : from 
which a preſumption ariſes, that the property is either 
in the ſhipper or in the conſignee. The papers, and 
the rate of inſurance, ſtrongly ſupport the ſuſpicion, 
that they belong to the enemy's conſignee; ſince the 
inſurance is made at a war riſk, which would ſcarcely. 
have been done, if the parties could have relied on the 

protection 


- 


80 


IF 
Nax ſtates only, © that they were ſhipped for neutral ac- 


| Nev. 13h, count; and the Maſter to the 12th interrogatory de. 


1801. 


that it was debited to his account, or that advice was 


queſtion. of law ariſes in reſpect to the deſtination, 


that circumſtance, to ſhew that the goods in queſtion 


"4 
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protection of a neutral character. The bill of lading 


poſes, ** that he does not know who is the owner.“ 
There is, therefore, ſo far no appearance of an American 
intereſt. The whole evidence pointing to that quarter, 
is the affidavit of the ſhipper, which has been intro. 
duced, ſtating, © that theſe goods were ſhipped for 
J. Court,” and ſome accounts are produced to con- 
firm this repreſentation, On theſe accounts it is 
obſervable, that no charge is made for this ſhipment, 
which is a charge an agent would not naturally have 
omitted. If the property was actually belonging to 
F. Court, it muſt have been in their power to ſhew, 


ſent to him of ſuch an intereſt, or at leaſt that notice 
was ſent to the confignee. As the caſe is now left, it 
ſtands only on the aſſertion of the ſhipper. On the 
fact of property, farther proof muſt at any rate be 
neceflary to ſupport the claim. But fuppoſing this 
cargo to be actually the property of J. Court, 2 


which ſeems to have been abſolutely fixed for Holland. 
in violation of the blockade then exiſting. | 


On the part of the Claimants, Laurence and Swabey, 
With reſpe& to what is ſaid of the rate of inſurance, 
it is to be recollected, that the French cruiſers, at 
that time, ſeized all property belonging to American 
merchants, and therefore no argument ariſes from 


did not belong to neutral merchants. The ſame fact 
ferves to explain, why it was not thought ſafe to ſpe 


cify 


HIGH COURT OF ADMIRALTY. 
cify the account and riſk of J. Court, but to reſt 
only on a general neutral deſcription. The accounts 
which have been exhibited, ſhew that the tranſ- 
action, was debited to J. Court; and fo conſcious 
were the ſhippers, that it belonged actually to neu- 
tral merchants, and not to themſelves, that on mak- 


ing application at the Council Office for a licence, and 


. 
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on being told, that it was not neceſſary for neutral 


goods, going to Embden, to obtain a licence, they de- 


ſiſted, and did not take one. On theſe grounds, 


it is ſubmitted, the property is to be conſidered as 


veſted in the American merchant. On that ſuppo- 
ſition, what is there to impeach the legality of the 


trade? It is ſaid the deſtination was ultimately to 


Holland, then under blockade! But not in this veſlel, 


nor on the preſent voyage. The preſent voyage was 


to end at Embden ; the inſurance was made only for 


Embden. The probable ulterior deſtination to Hol- 


land muſt be conſidered, as a new undertaking, and 


the illegality attaching on ſuch a courſe of trade, as 


reſiding only in intention, and not amenable to any pe- 


nalty, in the preſent ſtage. The illegality might be 
extinguiſhed by new orders; the intention might be 
changed. That the interruption of a voyage, illegal as 
a continued voyage, will defeat the illegality, is evident 
from caſes already determined. In the Polly, Laſ- 
key (a), a voyage from the Spaniſh colony to Eu- 
rope, intercepted by a landing and paying duties 
in America, was held not to be illegal. In the 
Stert, Johnſon (b), where the voyage was the direct 
converſe of the preſent deſtination, goods ordered 
to be ſent from Holland, during the blockade, to 

VOL, IV, 6G Embden, 
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(a) ſupr. vol. Il. 
p- 361. 


(5) ſupr. vol. iv. 
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BW — Embden, with an original order to fend the. on to 
E — Joven fun“ London, were eee 5 ö 
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| King's Advocate. —That was by 25 navigation. 


Laurence.— I am not aware that that makes any 
difference; but if it could, there is no reaſon to con- 
clude that theſe goods would not have gone in that 
courſe: as long as there was a practicable way, by 
which they eould be ſent innocently, they are entitled 
to the benefit of the prefumption, that they would 
have gone in that courſe. 


JupoueNT. 
Sir V. Scott. —Thefe * caſes ſtand on one com- 
mon ground, being ſhipments of goods made in Lon- 
don for Embden, and, as it appears in the papers, 
with an ulterior * of ſending them on to An- 
Herdam. ö 
The whole cafe turns on the queſtion of property. 
—]rt is contended on the part of the captor, that the 
property is either in the ſhipper, or in the Dutch con- 
fignee. On the other fide, it is inſiſted, that the 
goods belong to J. Court, an American merchant, 
. reſident in America, for whom the claim is given. Ac- 
cording, as this point ſhall be determined, very dif- 
ferent conſequences will follow. If they could be 
ſhewn to be the property of the enemy, they would 
be liable to confiſcation on every ground, and with. 
out heſitation, But as that ſuggeſtion is principally 
founded on an expreflion in a letter, which is, I think, 
too equivocal to ſupport fuch a concluſion; and as 
there are very ſtrong circumſtances i in the farther 


5 proof 


/ * 
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proof to ſhew that the property is not to be ilfpried to The 


the Dutch confignee, that ſuppoſition may be diſmif- —— — 
ſed out of the cauſe. Then it comes to this queſ- Nos, 13thy 
tion—Whether the property is to be taken, as reſiding ; 
in the Engi % ſhipper, or in the American merchant 
for whom it is claimed? If they are the goods of the 
American merchant, the only queſtion will be, Whe- 
ther Amfterdam, being under blockade, ſuch a trade is 
not liable to the penal conſequence of breaking the 
blockade? If they are the property of Engliſh ſub- 
jects, the fame queſtion will ariſe; and alfo, an ad- 
ditional queſtion, Whether, on their part, it is not 
ſuch a circuitous trading with the enemy as will make 
the property, on that ground, liable to confiſcation? 
On the firſt point, ſuppoſing the cargo to be Aar | 
would be affected by the blockade, on the preſent 
voyage. The blockade of Amſterdam is, from the 
nature of the thing, a partial blockade, a blockade 
by ſea; and if the goods were going to Embden, with 
an Wicker deſtination by land to Amſterdam, or by 
an interior canal navigation, it is not, according to 
my conception, a breach of the blockade. But in 
the caſe of a Britiſb ſubject, ſhipping goods to go to 
the enemy, through a neutral country, I am afraid 
the penalty would be incurred. Without the licence 
of government, no communication dire& or indi. 
rect can be carried on with the enemy. On the po- 
licy of that law, this is not the place to obſerve; it is 
the law of England; and if any conſiderations of mer- 
cantile policy interfere with it, the duty of the ſubje& 
is to ſubmit his caſe to that authority of the Country, 
n can legalize ſuch a trade, looking to all the 
G 2 3 conſiderations, 
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confiderations, of political as well as commercial ex- 
pediency, that are connected with it. But an indivi- 


Nov. 13th, 
180. 


other words common ſenſe, may fairly be applied: 


| going as his property.” As far as the property is re- 


dual cannot do this; he is not to ſay, ſuch a trade is} 
convenient, and therefore legal; neither can the Court; 

exerciſe ſuch a diſcretion. Where no rule of law exiſts, 
a ſenſe or feeling of general expediency, which is in 


But where a rule of law interferes, theſe are conſidera-- 
tions to which the Court is not at liberty to advert. - 
In all the caſes that have occurred on this queſtion, 
and they are many, it has been held indubitably clear, . 
that a ſubject cannot trade with the enemy, without 
the ſpecial licence of government. The interpoſition 
of a prior port makes no difference; all trade with 
the enemy is illegal; and the circumſtance, that the 
goods are to go firſt to a neutral port, will not make | 
it lawful. The trade is till liable to the ſame abuſe, 
and to the ſame political, danger, whatever that may 
be. I can have no heſitation in ſaying, that during 
a war with Holland, it is not competent to a Britiſo 
merchant to ſend goods to Embden, with a view of 
ſending them forward on his own account to a Dutch 
port, conſigned by him to perſons there, as in the 
courſe of ordinary commerce, 
The caſe is reduced, then, to the nde — 3 
Whether theſe goods are the property of the mer- 
chant in America, or of the Britiſh ſubject? It is 
ſaid, on the part of the ſhippers, Eden and Court, 
„That they purchaſed, not for themſelves, but as 
agents of Mr. J. Court, and that the goods were 


preſented in the papers, it is deſcribed “ for neutral 


account; a mode of deſcription not unfrequent, I 
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think, in ſhipments from belligerent countries, but 
4 general mode, that points to no deſignation what- 


take poſſeſſion of it as his property. This being the 
dered. On ſeeing the nature and complexion of the 
acted erroneouſly, they appeared to have acted inno- 


dulgence : But it is not in the power of the Court 
to turn away its eye from the material queſtion—In 
whom is the property to be conſidered as legally 
veſted? The account given on the part of the ſhip- 
pers, is, That it was purchaſed under a general 


ſtances been applied, to Court of America ; and that 
they conſidered it as a ſhipment made for his account.” 

Some obſervations preſent themſelves on this power 
of attorney: Court and Eden, carrying on a conſider- 
able trade, as merchants of this city, on their own 


of attorney. Looking at the inſtrument itſelf, I 
ſhould find conſiderable difficulty in allowing that it 
could convey any ſuch authority. It is addreſſed to 
Chriſtopher Court only: © I do appoint Chriſt. Court, 


truſt; and I am at a loſs to underſtand how, under 
this appointment, Mr. Eden's name could be intro- 


Jointly affociated in the buſineſs, that was to be tranſ- 


acted under it. 
G 3 = But 


erer; under ſuch a deſeription no perſon can ſay that 
the cargo belongs to him, or can entitle himſelf to 


ſtate of the original evidence, farther proof was or- 


cently, the Court felt a diſpoſition to ſhew every in- | 


agency ; that the bill of lading, ſtating neutral ac- 
count, was intended to apply, and had in ſeveral in- 


account, ſtate themſelves to have become general 
agents to trade for another perſon, under this power 


&c.” A power of attorney is a matter of perſonal 


duced, or how the houſe of Eden and Court became 
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caſe, that it was one in which, if the parties had , 
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But do the terms go to che extent of this tranſaction? 

— They empower to receive monies,” and execute 
thoſe offices which are uſually entruſted by a power - 
of attorney; but 1 ſce nothing that can authorize the 
agent to originate new ſpeculations. It is impoſſible 
to contend, that J. Court, in America, would be 
bound to ratify and confirm, under this power of 
attorney, all the ſpeculations in which theſe perſons 
may have engaged nominally for him, and to any 
extent. This power of attorney contains no ſuch 
delegation of authority, but is of a much more re- 
ſtricted nature. 

But it may be ſaid, that ſuch a practice has exiſted, 
and that the neceſſary authority has been engrafted, 
by habit, on this power of attorney, under which 
the houſe of Eden and Court have actually carried on 
trade in this manner for Mr. J. Court. Taking it 
that there could have been ſuch a relation ſubſiſti 
between them, the queſtion will ſtill remain, Whether 
the preſent tranſaction is to be appropriated to the 
agency account, or to themſeizes ? Prima facie, 3 
merchant is to be taken as acting for himſelf: If a 
perſon is not a merchant, that may give a qualified | 
character to his acts; but if a merchant appears cat- 
rying on a conſiderable trade, his acts are, prima 


facie, to be conſidered as for his own account. It is 


ſcarcely poſſible that /uch a ſtate of things ſhould 


exiſt, as that buſineſs ſhould go on, without making 


any appropriation, till the matter is over; and that 
when the rights of ſome third perſon have intervened, 
the agent ſhould then have the liberty of declaring in 
what capacity he ated. Between the parties them- 
ſelves, it cannot be that the agent ſhould. have the 

| liberty 
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fiberty of doing this, by which he might take all 


abſurd ſtate of things, between the patties themſelves, 
it becomes more unreaſonable, that ſuch a liberty 


interpoſe. 

Then the firſt queſtion is to inquire, Whether any 
thing had paſſed, that appropriated this property 
to either character, at the time when the tranſaction 
took place.? Looking to the inſurances, I perceive 
they ate made in general terms, © ſot neutralaccount,“ 
and do not in any manner expreſs the property. The 
next document is the bill ef {ading, Which is not 
more ſpecific ; the fame deſcription of neutral pro- 
perty is continued in that alſo: It is by no means 
ſuch a document as would entitle J. Court to take poſ- 


it down upon him; if he was diſpoled to diclaĩm it. The 
only account that is given of this tranfackion, which 


found in the affidavit of Meffrs. Eden and Court : 
they ſtate, That before the rupture between France 
and America, they were uſed to ſpecify the account 
and riſæ of J. Court; but that after that time, when 
it became unſafe that American intereſts ſhould be held 


* neutral account? only; and that ſince that alteration, 
ſeveral ſhipments, made for neutral account, have been 
carried to the account of J. Court.” 1 have no 
doubt that this repreſentation is affirmatively true ; and 
that ſuch a change and alteration did take He: and 
coincide with the circumſtances to which it is attri- 
G 4 buted. 


* 
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Jucrative tranfactions to himſelf, and appropriate all ü —— 


ſhould be allowed, when the rights of other perſons. 


ſeſſion of this property, neither could the ſhippers bind 


in any way attempts to explain its nature, is to be 


forth oſtenſibly, they introduced the general terms 


loſing adventures to his principal. If this would be an N 13th | 


TROY) 


—S . | CASES DETERMINED IN. THE 


ES . buted. But the main queſtion is, Whether, ſince 
Joxor £12725: that time, they have not made ſhipments in the ſame 


— 
* 


Nw z, manner, which have not been carried to his account? 
180 % I did hope, that ſome extract would have been pro- 
duced to ſhew in what character this particular tranſ- 

action commenced ; for it could hardly be, that both 

theſe departments of buſineſs were carried on in the 

ſame manner ; and that in the ſame record, if I may ſo 

ſay, of merchants' account-books, tranſactions ſo dif- 

ferent, as thoſe carried on for their own houſe, and 

for another houſe, ſhould be entered without any note | 

to ſhew, in what capacity the reſpective ſhipments were 

made, It would have been ſatisfactory to the Court 

to have received proof of this nature; and it was na- 

tural to expect that ſome ſuch proof would have been 
produced. If any thing of that kind had appeared, 
though open to ſlight objections, I ſhould have held 

it entitled to the utmoſt equity of interpretation that 

the Court could indulge ; but no ſuch means of diſcri- . 
minating have been afforded to me. The whole is left 
on this general repreſentation. There are no. orders 
exbibited from America, nor any advice to America; 
there are no appearances that the goods were entered 
as the property of Mr. J. Court; nor any thing in 
the books of- the ſhippers to reſtrain. them from 
taking the ſhipments to their own account. This 
being the ſtate of the caſe, I feel myſelf under the 
neceſſity of ſaying, that the property is not ſhewn to 
have been legally diveſted out of the Britiſh houſe, * 
and that, as their property, it is taken i in a courſe of 
commerce which makes it liable to confiſcation. 


THE 
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THE POTSDAM, Gears Maſter. 


T* was a caſe of a ſhip taken on a voyage from 

Cherburg to Caen, 27th Aug. 1801, and claimed 
for Mr. Abegg of Embden. It appeared in the hiſtory 
of the ſhip that ſhe had been transferred from another 
neutral merchant to the preſent claimant, whilſt lying 
in Havre, then under blockade; and that ſhe had 
failed out of the blockaded port in ballaſt. 


08, 10th, 


180m. 


Blockade... g 


Ship transferred 
in a blockaded 
poit, between 
neutrals, no 


cauſe of confiſ- ' , 


cation. 


It was argued, that the claimant could not ſuſtain 


atitle derived under a purchaſe in a blockaded port. 


JuDG@MENT. 
Sir V. Scott—It was a transfer from one neutral to 


another, in no manner connected with the commerce 
of the blockaded port. I am not diſpoſed to think that 
circumſtance will affect the title; the ſhip appears to 
have come out in ballaſt (a), and therefore think the 
claimant's title ſtands clear of all objection on the 
ground of blockade. 85 
Reſtored, paying captor's expences. 


1 — 
— 


(a) So in the Fuffrow Maria Shreder, a quantity of goods ſent 


into Havre in 1797, before the blockade, for the purpoſe of being 


ſent on to Paris, and ſold for the account of the conſignor, but 
reſhipped, (as found unſaleable,) by order of the neutral proprietor, 
during the blockade, were reſtored : the Court ſaying, © As the 
truth of this repreſentation is not impeached, theſe goods are, 1 
think, entitled to reſtitution. The ſame rule which permits neu- 
tral merchants to withdraw their ſhips from a blockaded port, ex- 
tends alſo, with equal juſtice, to merchandize ſent in before the 
blockade, and withdrawn bond fide by the neutral proprietor. 
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Ne. 7th, 
22 1801. 


Expences of the 
neutral maſtet 


do not ſtand on 


the ſame ground 
48 freight, 
decreed to be a 
charge on the 


cargo; expences 
paſtponed to the 
expences of the 
captor, where he 
had obtained 

. condemnation 
of the cargo, and 
was entitled to an 
indemnification, 
for the expences 
incurred by him. 
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THE BREMEN FLUGGE, Mzvzz Maſter. 


„His was a queſtion reſpecting the remaining pro- 
cCeeds of a cargo, which had been condemned 

want of farther proof; the ſhip having been reſtored 
as a neutral ſhip, with freight arid expences, decreed 
to be a charge on the cargo. The ſum of 1050 J. had 
been payed in diſcharge of the freight, and the queſ. 
tion now was, whether the neutral maſter was entitled 
to the remaining ſum, being not more than 501. un- 
der the decree for his expences; or whether the cap- 
tor. had not a prior claim to it, to defray the expencet 
which he had neceſſarily incurred. 


On the partof the Claimant, Laurence contended,— 
That the neutral had a right to his freight, in the firſt 
inſtance, as a lien attaching on the cargo at the mo- 
ment of capture ; and that be was farther entitled to 
the expences of adjudication, to which he was brought 


by the captor without any juſtifiable cauſe. 


JuDcMENT, 

Sir V. Scott. — This is a queſtion concerning a 
remnant of a cargo, left in the regiſtry, which has 
been condemned for want of farther proof, after the 
neutral owner of the ſhip had obtained a ſentence of 
reſtitution of the veſſel, with freight and expences, 
decreed to be 4 charge om the cargo. It is true ſuch 
a decree paſſed; but this decree of freight and ex- 
pences, is not to be taken as excluſive of all farther 
orders of the Court reſpecting the cargo, nor as giv 


ing 
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ing 2 decided preference of payment, to the excluſion 
of other juſt claims upon it, if the fund ſhould prove 
inſufficient to ſatisfy all demands. On general prin- 
ciples, when condemnation has been obtained, the 
captor's claims appear to have rather the advan- 
tage. It has heretofore been 8 of doubt, 
whether the neutral veſſel can lawtully carry the pro- 
perty of a belligerent at all. The modern rule, and 
indeed an ancient rule of this country, has been eſta- 
bliſhed on more liberal principles; and it is now held, 
almoſt univerſally, that the neutral has a right to 
carry the property of the enemy, but fubje& to the 
right of the belligerent, to bring in the ſhip fo em- 
ployed, for the purpoſe of bringing the cargo to ad- 
judication. It is zow, I fay, generally held, that a 
neutral veſſel fo engaged, is not expoſed to any penalty 
at all, but that the is entitled to her freight, as a 


lien attaching on the cargo. The captor takes cum 


onere. The freight attaches as a lien, which he 
muſt diſcharge by payment, provided,. as it muſt 
always be underſtood, that there axe no unneutral 
circumſtances in the conduct of the ſhip, to induce a 
forfeiture of this demand, - But the expences of the 
neutral maſter, appear to me to ſtand on a ſome- 
what different footing. As to them, this diſtinQion 
ſeems to preſent. itſelf, ſuppaſing the law to be, 
that the neutral ſhip is liable to, be brought in; if ſhe 
can carry the property of the enemy lawfully, on that 
condition only, I do not know that ſhe is entitled to 
the expences incurred in conſequence of being ſo 
brought in. Putting practice out of the queſtion, 
which has eſtabliſhed an indulgent rule, it does not 
appear, that the neutral maſter would, on principle 


merely, 
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merely, be entitled to an indemnification for expen- 
ces ſo incurred. He is bound to know the condition 


annexed to his right, and to abide the conſequences. 


A more favourable practice has obtained, under 
which his expences are uſually allowed; and this prac. 
tice the Court will be diſpoſed | to ſuſtain, as far as it 
does not interfere with other rights, equally protected 
by practice, and more ſtrongly protected by principle. . 
But it is not a claim, which the neutral maſter is enti· 


tled to urge againſt the captor, as a right equally origi- 


nal, and equally veſted in him, and in the ſame man: 


ner, as freight is veſted, by the receipt of the cargo on 
board, and the performance of the contract of con, 


veyance.—lt is ſaid, that the cargo was condemned, 


not as enemy's property, but for want of farther 
proof, and the atteſtation :of. the aſſerted owner: 


Can that make any difference? The legal concluſion - 
will be the ſame, that condemnation paſſed, becauſe 
it was not proved to be the property of the neutral 


claimant; the want of proof of neutral property in- 
duces the legal concluſion, that it is the property of 


enemies. The captor is as much entitled, as if the 


cargo had been condemned on affirmati ve grounds, 


and in the firſt inſtance on poſitive evidence, that it 
was the property of the enemy. On theſe conſidera- 
tions, I think the captor is entitled to the priority. 


The money decreed to be dead to the captor. 
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THE ALEXANDER, Aoczs Maſter. Nw, 13th, 


His was the caſe of a cargo, taken 3d April 1861, — 


on a voyage from Liſbon, oſtenſibly to Altona, but preſumed to be, 
actually going into Havre, during the blockade, under the cargo.—Pie- 
pretence of being in want of proviſions. The goods op" SHE 27 
were claimed for ſeveral perſons, merchants of Liſbon. — * 
The ſhip had been condemned on a former day: It 

was argued now, on the part of the claimants of the 

cargo, that they were not bound by the act of the 

maſter, deviating into a blockaded port; and it was 

prayed, that they might be permitted to give farther 


proof, | 


JUDGMENT. —_ 2 
Sir W. Scott. I think this caſe is in effect decided 
by the decree, which has pronounced the ſhip ſubject 
to condemnation, for fraudulently attempting to go 
into a blockaded port; for when the Court decided 
that, it did in effe& decide, that the veſſel was ſo go- 
ing to diſpoſe of this cargo, the inference in all caſes 
being, that a ſhip going into a blockaded' port is 
going with an intention of diſpoſing of the cargo. 
The Court has already decideq, that the ſhip was 
going in, and that the excuſe aſſigned was a frivo- 
lous pretence. The maſter makes no diſtinction, nor 
aſſerts that he deviated under particular directions, 
applying to one part of the cargo only, or that when 
that part was delivered, under inſtructions unknown 
to the reſt of the ſhippers, he was to go on to Altona, 
with that part of the cargo, which is the ſubject of the 
preſent 


CASES DETERMIN ED IN THE- 


_— 

The preſent claims. If that could have been made out, *he 
Aran. Court might, perhaps, have given the claimants the 
"Av. 136, benefit of that diſtinction. The ſame general cauſe 

180 ↄ js aſſigned for all, and I muſt ſuppoſe the whole cargo 

was to be there delivered. It is true, that the owners 
of the cargo are not, in general caſes, held to be af. 
ſeed by the act of the maſter, unleſs he is ſpecially 
appointed their agent : But it would be impoſlible to 
maintaih a blockade in caſes of this nature, which is 
directed more againſt the cargo, than againſt ſhips, if 
the Court did not draw the inference, that a ſhip 
going in fraudulently, is going. in the fervice of the 
cargo, with the knowledge and by the direction of the 
owner. If any inconvenience ariſes to the claimants 
of the cargo, from this neceſſary concluſion, the 
owners of the veſſel or the maſter, are the perſons to 


whom they muſt look for indemnification. | 
Cargo condemned. 


en, IHE GUTE GESELLSCHAFT MICHAEL, 
pos _- KoLTzenztro Maſter. 


Hempofan Tuis was a caſe reſpecting a cargo of hes, taken 
7 wok wan; 5th May 1 800, on 2 voyage from Lubec te 
bob mare nor fr.» Bourdeaux, and proceeded againſt as contraband. 


for naval pur- 
poſes—not 
contraband 


Reſtored, paying On the part of the elaimant, it was contended, —that 
bene. this hemp did not come under the deſcription of con- 
traband, being, in fact, not fit for naval purpoſes 
but a coarſer ſort, uſually denominated torſe or cor- 

dilla hemp. ? 
A reference 


SS. LAH » 2 — 
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A reference was directed to be made to the officer 
of the King's yard at Woolwich. 


On this day, a certificate was exhibited under the 


affidavit of G. Gainer, late clerk of the dock yard 
at Wookwich, and J. Barker rope-maker, ſtating, 
« that the ſpecimens referred to them, were cor- 
dilla hemp of a. moſt inferior quality, and by no 
means fit for making rope or cordage for the uſe 
of his Majeſty's navy, or the merchants” ſervice ; that 
on account of its inferior quality, it is in England 
prohibited by act of parliament, from being made into 


rope for the uſe of ſhips ; that they cannot ſay, whe- 


ther it would be uſed in foreign countries for making 
cordage for the uſe of the ſhipping ; but that the ſame 


is by no means fit for ſuch a ſervice, nor would it be. 


ſafe to truſt to c 
On this affidavit, the cargo was directed to be re- 
ſtored on payment of the captor's expences (a). 


ordage made therefrom.” 


— cw— — 


_— „ nn. — „( ll. — 1 I 3 . — —— — 
— ”T—— 


(a) In a ſubſequent caſe, the Jonge Hermanus, where the value was 
repreſented as too ſmall to bear the expences of the captors, The 
Court ſaid, Torſe is ſo like hemp, that if it is permitted to be. 
carried without examination, the enemy would be very\well ſup- 
plied with hemp. It is neceſſary that ſuch cargoes ſhould be 


brought in for examination. 
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Nov. 18th, 
1801. 8 


Licence to the 
port of the 
enemy for enu- 
merated articles. 
Other articles 

not inſerted 

in the licence, 
ſent at the ſame 
time, on the part 
of the Britiſh 
ſubject, 

ſubject to con- 
demnation, not. 
withſtanding an 
ulterior deflina« 
tion 10 a neu- 


tral port. 
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, THE VRIENDSCHAP, GoverTs Maſter.” 


His was a Caſe reſpecting a quantity of barilla ſent | 
from London to Rouen, in the firſt inſtance, but 
with an aſſerted deſtination to Oporto, and claimed on 
behalf of a Britiſb merchant. 7 
It appeared, that the claimants had obtained 4 13 
to export certain enumerated articles (a) to Rouen, 
but the barilla was not included in the licence. It was 
repreſented on their part, that it was not the inten- 
tion to unlade the barilla at Rouen, but that after the 
privileged part of the cargo, had been delivered there, 
the ſhip was to go on with the barilla to Oporio. 


On the other fide, the King's Advocate and Rebinſen 
e there were ſeveral circumſtances in 
the facts of this caſe, which made the reality of ſuch 


an intention liable to great ſuſpicion, and wholly incre- 
dible; but farther that, in point of law, it was not 


competent to a Britiſh merchant, to ſend goods un- 


protected by licence, to an enemy's port, under a pur- 
poſe of ſending them on, upon an ulterior deſtinatzon 
to a neutral port. 


JuD@MENT. 
Sir W. Scott, —This queſtion ariſes on a quantity of, 
barilla, ſhipped at London, and taken on a voyage, firſt 
to Rouen, but as it is aſſerted, going ultimately to be 
delivered at Oporto; the other part of the cargo being 
to be delivered, under the protection of a licence at 
Rouen. The firſt thing to be conſidered is, Whether 
it is ſatisfactorily proved, that the barilla was actually 
to be delivered at Oporto? If not the Court may xe. 


(a) Theſe articles had been reſtored by conſent. 
quir 
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quire farther elucidation, or it may think the contrary 
ſo clear, that that queſtion of law, ſhall not ariſe. Upon 
the nature and quality of the goods, it muſt be allowed, 
that the exportation of barilla to Oporto, is liable to all 
the objections of incredibility, that have been urged 
againſt it. Barilla is the produce of Spain, a country 
contiguous to Portugal; and on that account it is a 
commodity, which in the unninterrupted ſtate of 
commerce, that has ſubſiſted between Spain and Por. 
tugal, might be expected to find its way to Oporto, by 
a much more expeditious courſe, than through this 
country. It is beſides an article in great requeſt in 
England and France, and much enhanced in price, 
owing to our. hoſtilities with Spain; our own navi- 
gation laws have been relaxed to- promote the import. 
ation of this very article, owing to the difficulty of 
obtaining it. This circumſtance throws a great im- 
probability on the faQ; but conſidering the great flux 
and reflux of different articles in commerce, the Court 
would be unwilling to decide on the mere ground of 
improbability alone. 
With reſpect to the other partsof the caſe, it 
appears, there were two ſets of papers on board; one 
expreſling a deſtination from Hamburgh to Rouen and 
Oporto; the other ſtating, that the veſſel was going to 
Harfleur. The account which the Maſter gives of 
this contradiction, is, © that he took the latter only 
for the purpoſe of deceiving French cruizers.” Itis 
impoſſible not to obſerve, that this repreſentation of 
the Maſter is very inconſiſtent ; for we ſhould natu- 
rally have expected, that if his account was true, he 
would on being brought to, have preſented this paper; 
ſince it appears, that he was firſt impreſſed with a 
VOL. Iv. H . notion, 
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notion, that he was ſtopped by a French privateet. 


| Vougunpenare But he acts quite otherwiſe, he gives up other pa- 


Nev. 18th, . 


we 


pers, but does not give up that paper; and when he 
finds that the ſhip, which had brought him to, was an - 
Engliſh veſſel, he ſtill wiſhes to hold back this paper: 
The more material fact, however, is, that he does not 
bring forward this paper, when only it could have-been 
of uſe to him, according to his own account, to pro- 
tet him againſt French cruizers. How could this 
inconſiſtency have proceeded from imprudence only ? 


If it is mere imprudence, it is an unfortunate impru- 


dence, and leaves the fact very queſtionable, as to a 
clear and fair intention of going to Oporte. 

But ſuppoſing the ſhip was really going in this courſe 
of trade, a queſtion ariſes, whether it is ſuch a courſe 
of trade as can be allowed? The ſhipper obtains 2 
licence, which is a thing fri: Juris, to be obtained 


| by a fair and candid repreſentation, and to be fairly 


purſued. It is not pretended, that any mention was 
made of theſe articles in the application, or that it 
was at all preſented to the view of the Council, that 
there was an intention of mixing up articles of this 
nature, for a farther deſtination to Oporto. It was 
ftated to the Council, that the ſhip was deſtined to 
Rouen. With the articles enumerated in the licence, 


- would the Council have allowed ſuch an article as this 


to have gone to Rouen, under a certainty of being 
put in requiſition there, if wanted, notwithſtanding 
the aſſerted purpoſe of the ſhipper to carry it on to 
Oporto ? Then is this a fair execution of the licence? 
I cannot think that it is. I am diſpoſed to refer it to 
the judgment of another Court, which will have the 
means of aſcertaining what would have been the opi. 
nion of the Council, on ſuch a courſe of trade, if it 


had deen fairly diſcloſed to them. 


It 
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It is certainly a good logical rule, not to argue ab 


would be certain, and frequent, and impoſlible to 
be prevented in numerous caſes which muſt occur, 
then the abuſe ſo probable, certain, and ſo frequent, 
is a fair argument againſt the allowance of the prac- 
tice, If the Court is convinced, that out of a thou- 


ſand inſtances, there would be nine hundred and- 
ninety- nine of abuſe, in oppoſition to one fair and 


bond fide execution of ſuch an intention as is here al- 
ledged, it is reaſonable to conclude, that ſuch a prac- 
tice would not be permitted. If this could be admitted, 
what has any Britiſh merchant to do, but to put arti- 
cles of any ſort on board, under ſuch pretences, and 
how is it poſſible to prevent them from going, without 
moleſtation, into the hands of the enemy ? I think the 
caſe alluded to, is connected with this, though weaker; 
viz, That, ſuppoſing a neutral ſhip going from London 
to an enemy's port, and on a farther deſtination to a 
neutral port, it would not be competent to a Britiſh 
merchant to put goods on board, under cover of that 
ulterior deſtination. In the caſe of a blockaded port, 
could permiſſion be given to any neutral merchant 
to take goods there, on an averment of an ulterior 
deſtination? I am of opinion, that ic would be impoſ- 
ſible to prevent the perpetual abuſe of ſuch liberty as 
is here contended for, and therefore, that the mere 
honeſty of intention, cannot be alleged as a juſtifica- 
tion, in a courſe of tranſaction, which, if allowed, 
would leave no means of preventing fraud, in an in- 
finite number of other caſes. ' 

Under theſe conſiderations, I am of opinion, that 


#buſu contra gun; but if it is clear, that the abuſe 
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Nov. ns, 


the licence has not been fairly executed, and I 


ſhall refer it to another Court, who compoſe a part 


H 2 of 


' 
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The of * Council, to ſay whether it was the intention of 
wum thoſe who granted this licence, that under ſhelter of 


Nv. 186, ſuch protection, a Britiſh merchant ſhould be at li- 
_ 1801.) 
berty to put other articles on board, to go firſt to 
Rouen, under an averment that they were to be carried 
on to Oporto; more eſpecially, when it is notorious how 
much the manufactures of France have been in want 
of all articles, and to what violent modes the French 
government has reſorted, by ſeizing them whenever | 


they came: into their ports. 
Condemned, 


Nev. 19th THE SECHS GESCHWISTE RN, Joys Maſter. 


Sale of the ſhips Tuts WAS a caſe reſpe&ting a ſhip aſſerted to have 
2 been purchaſed in France, by a neutral merchant, 


zent, in time of 


x bi- 
Ned by the but not wholly transferred. 


Court of Admi- 
ralty of Eng- , 
land: Neceſſity JupcmenT. 


Eapedem er Sir W. Scott.—This is the caſe of a ſhip, aſſerted to 


— 2 retain have been purchaſed of the enemy; a liberty which this 
— 2 country has not denied to neutral merchants, though 

by the regulation of France, it is entirely forbidden. 
The rule which this country has been content to apply 
is, that property ſo transferred, muſt be bond fide and 
abſolutely transferred; that there muſt a ſale diveſting 
the enemy of all further intereſt in it; and that any 
thing tending to continue his intereſt, vitiates a con- 
tract of this deſcription altogether. This is the rule 


which this country has always conſidered itſelf juſti- 
fied 
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| ſenſe ſuggeſt, to guard againſt colluſion and cover, 


fied in enforcing ; not forbidding the transfer as ille* 
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—— 


and to enable it to aſcertain, as much as poſſible, Mu. EE 
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that the enemy's title 1 is r and unn 
diveſted, a 

In the preſent caſe there are covenants which 
preſerve, and retain the intereſt of the enemy ſeller. 
The formal inſtruments of transfer, rather import 
ſome ſuch ſecret agreement; for in the account 
current, which bears date February 1800, we find 
charges for neutral papers; and though the bill of 
exchange which is aſſerted to have been given in pay- 
ment, is produced, and bears the ſemblance of an 
actual bill of exchange, no notice is taken of it in 


this account. With reſpect to the balance of the ac- 


count alſo, as it is termed, there is an agreement by 
which “the neutral purchaſer mortgages the ſaid brig, 
&c. to Citizen » deducting the ſums. received 
on account.” But there are no ſuch ſums charged 
or entered, as received ; under theſe circumſtances, 
the ſhip would ſtand bound for the whole amount, 
and it could not be ſaid, that the intereſt of the former 
owner is diveſted. But there is another condition 
of this contract which more directly points to the 
continuance of the enemy's intereſt, It recites, that 
whereas the ſeller is bound in a penalty not to 
ſell, unleſs under condition of reſtitution (a), at the 
end of the war, we bind ourſelves to all ſuits, to 


— — 


— 


(a) Nemo poteſt videri eam rem vendidifſe, de cujus dominio 1d 
agitur, ne ad emptorem tranſeat.— Dig. de Cont. Emp. I. 80. g 3. 
Pothier Tr. des Oblig. vol. i. p. 6. 
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which the ſeller may become ſubject.“ It ſeems, thay 
it is the policy of the French Government (a), not to 


— 


- 
1 
- . 
„„ At. * n a be 
— N — 9 — —— — — — — = . 


(a) Another expedient for preſerving the navigation of their 
ſhips, on the part of the French government, by m.. 
appears to have been thus eonducted. 


« I, the underſigned, Peter Backies, merchant of A | 
veſted with the powers of Citizen John Baptifle, Ezekiel Pontreve, 
and Co., merchants, reſiding at Paris, promiſe and engage to 
the Citizen Guay, eommiffary of marine, exerciſing the office of 
comptroller, in the prefence of Citizen Bertrand, under- comptrol - 
ker, to navigate, under the Swedi/b flag, the ſhip*Mignong, of 183 
tons, according to the conditions of the arrete of the gth Thermi- 
dor in the year 5, and of the diſpatch from the miniſter of the 28th 
Ventaſe in the year 8, and to conform to every thing preſcribed 
in this fubject. The ſaid ſhip which I declare to navigate, under 
the name of the Walfarden, ſhall only trade from French ports, or 
from neutral ports to Arench ports, reciprocally, and not enter any 
others, without giving a ſufficient reaſon. I promiſe, beſides, to 
give an account, month after month, to the adminiſtration of 
marine at Rochfort, of the navigation and voyages of this ſhip. 
As a ſurety for this bail, I ſubmit to pay to the Republic, (he 
value of the ſaid ſhip, amounting to 19,806 francs 60 centimes, 
in money, according to the eſtimation of her value, made the 26th, 
of this month, by the commiſſioner named for this purpoſe, in 
caſe T ſhould not fulfil all the engagements impoſed on me,” 


(Signed) BACKMAN, 
| REDIZ, Inſpeor General of Marine. 


At the bottom of the ſame exhibit, ** the bond is declared null, 


in conſideration of the capture of the ſaid ſhip by a 7er/ey priva- 
teer, and condemnation in the Court of Admuralty of Oy 


notwith//anding ſhe was ſo neutralized.” 
(Signed) REDIZ, Inſpector General of Ms 


DAVID, 


Chief of the Adminiſtration of Marine. - 


allow 


HIGH COURT OF ADMIRAETY, 


allow ſales of French veſſels, without this equity of 


redemption. From their inability to navigate their 
own ſhips during the war, they ſubmit to a temporary 
transfer; but ſtill keep their hand upon them, to 
enforce reſtitution on the return of peace. From 
this penalty, the neutral purchaſer undertakes to exo. 
nerate the vendor, —It is impoſſible for him to do this, 


without making himſelf anſwerable for the money, 


for which Citizen B. is bound; in which caſe, ſup- 
poſing that any adequate payment has been actually 
made, the neutral muſt be underſtood to nnder- 


take to pay a double price. Is there in this any 


ſign of a bond fide transfer? Is not the hand of the 
French vendor ſtill on the veſſel? Looking to the 
controul which the French government, and the vendor 
{til retain over this property, it is impoſſible for me 
to hold, that all the intereſt of the enemy is com- 
pletely diveſted, 


Ship candemned. 


(Inſtance Court.) 
VROUW MARGARETHA, JAcons Maſter, 


Tus was a caſe of ſalvage of a foreign veſſel, that 
had run on a ſand on the Efzx coaſt, and was 
afterwards brought off, on the flowing of the tide, by 
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Salvage.—Small 
ſervice.— Ten; 
der of 500. 
deemed ſuffici- 
ent. Tender, 
nor made with 


the aſſiſtance of ſome fiſhermen, Seng out ta their ſufficient precis 


relief, and taken on board, 


H 4 - JUDGMENT. 


ſion, to ſave coſts, 


Rule for fu- 


ture practice. 


| Vaouw Max- 
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JUDGMENT. 

Sir N. Scott, —This was a foreign vel that had 
ſtruck upon a ſand on the Eſex coaſt, from which 
ſhe was reſcued by the maſter and crew of a fiſhing 
ſmack. It is argued, that t. ſhe was in great danger, as 
the foreign maſter was entirely ignorant of our . coaſs. 
On that plea it muſt be obſerved, that mere igno- . 
rance of the maſter, cannot in itſelf be a proper ground 
of ſalvage. The Court will never ſuffer a claim of 
ſalvage to be ingrafted on the local i ignorance of fo- 
reigners, who, as foreigners, are of courſe not very 
likely to be well acquainted with our coaſt. The 
ſervice actually performed in this inſtance, is almoſt | 
as low a degree of ſalvage-merit, as can be preſented 
to the view of the Court : Some ſervice has been ren- 
dered, however, and ſome recompence muſt be ac- 
knowledged to be due.—I think the 507. which, it 
ſeems, has been offered on the part of the ſhip, is 
fully ſufficient. The only queſtion on which any 
doubt can be entertained, is as to the coſts ; viz, 
what effect this offer will have on that part of the 
ſuit ? No blame is imputable to the parties for enter- 
ing their action. Such a meaſure would, perhaps, 
be found generally convenient to all parties, and moſt 
conducive to the purpoſes of juſtice ; ſince many in- 
ſtances have- occurred, in which proceedings have 
been delayed, under a diſpoſition to compromiſe, or 
under agreement to ſubmit to arbitration, which has. 
gone off, and the parties have been obliged to come 
here at laſt, at an increaſed expence, and under a 
great difficulty i in furniſhing ſuch evidence as, after 
a lapſe of time, could ſafely be relied on, 

FILE: On 
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On coſts, Swabey and Robinſon. —_As the Court has pro- 


nounced 50 J. to be a proper reward, It will not now 
reduce that recompence lower, unleſs the adverſe party 
can ſhew, that the ſalvors have been in any blame. They 


entered their action, which the Court has pronounced 
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to be properly done: No tender was made in the 


form that the law requires, not in acts of Court, nor 
in writing; the offer, which was made verbally, was 
clogged with a condition of including the. ſalvors 
expences, which would very much diminiſh the re- 
ward. A legal tender ſhould be made in a diſtin& 
form, -and be accompanied with an offer of coſts al- 
ready incurred, in the ſame manner, as in other ple- 
nary cauſes, ſuch as ſuits for tythes, or the recovery of 
mariners* wages. This is a ſuit in its nature plenary, 
and cannot be altered ; although the Court does, for 
the accommodation of: the parties, allow them to pro. 
ceed by act and petition, ſupported by affidavits. 


On the other fide, it was contended—That theſe 


were caſes, in which the Court encouraged the moſt. 


ſimple and ſummary mode of proceeding ; that the 
offer paſſed between the parties ; and although the 
tender was not made in the moſt formal manner, in 
act of Court, it was ſubſtantially the ſame, and fit to 
be taken into the conſideration of the Court, on a 


matter ſo much under its diſcretion as the queſtion 


of coſts ; that the conduct of the ſalvors, had placed 
them in the condition of perſons, proceeding in a ſuit 


unneceſſarily, after all reaſonable demands had been 


agreed to be paid, 
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Sir V. Scott. The preſent queſtion is, whether 
the Court ſhall pronounce the ſalvors entitled to 
the expences, which they have incurred in obtain. 
ing this 50/.? They inſtituted a ſuit, without any 
impropriety : Some offer was made, but it is diſputed 
whether it was made in a proper manner, ſo as ta 
have the effect of a legal tender. It has been faid, 
that the Court has relaxed the form of proceeding in 
theſe cafes, for the benefit of a ſpeedy concluſion ; 
and ſo it has. But it has encouraged no relaxation, 
as to the legal form, in which a tender ſhould be made. 
If the Court ſaw any inconvenience that could be 
likely to ariſe, or any delay that could be occafioned 


by requiring a formal manner of making a tender, 


it might relax on that point alſo ; but it appears to 
me, that the mode of making a tender in acts of 
Court, is as ſummary and eaſy as any can be. When 
it is done in this manner, the offer is diſtin& and pre- 
ciſe: The parties know what is propoſed to them, 
for their reward, and what for coſts. When it is 
made verbally, this is unavoidably expoſed to the 


hazard of miſunderſtanding and uncertainty, and 


much of this has happened in the preſent caſe. Mr, 
Baker who made the offer, made it according to his 
affidavit, © for their ſervices ;*”” but the act ſays more, 
* for ſervices and expences.” Here then the Court 
is at once thrown into uncertainty, as to the intention 
of the parties, which never could have happened, it 
the tender had been made in acts of Court.— As to 


what is ſaid, that theſe are matters of great ſimplicity, — 


Surely, ſimplicity i is much better preſerved by ſtating 
particulars in an act of Court, than by leaving them 
My 18 0 


- 


HIGH COURT OF ADMIRALTY. ——_ 


to a floating negociation, between the parties and their The 
ors. I ſee enough of the inconvenience of pro- — 


ceeding in this laoſe manner, to make it neceſſary for — 
me to require, in future, as an univerſal rule of Court. New „ 
that a tender ſhould be made, in the firſt ſtage of the 
proceeding, in a regular form. The Court will then 
conſider its ſufficiency z and if it ſhall be pronounced 
ſufficient, the Court will make the party who refuſes 
fuch an offer, liable not only to his own cofts, but 
alſo to thoſe of the other party, if it ſhall appear that 
proceedings have been vexatiouſly purſued. 

In the preſent caſe I am under the neceſſity of ſay- 
ing, that the tender has not been formally and legally 
made; and that the falvors are entitled to their coſts, 
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Bis was a caſe of a cargo of ary goods, & e. Colonial trade — 
taken October 1801, on a voyage from Hamburg b — 
to La Guayra, and deſcribed in the oſtenſible papers ment of the Ca- 


racas, giving a 


and depoſitions, © as going to take the chance of the monopoly of the 


e of to- 


market.” By the diſcovery of a letter, it afterwards Fit of thar 


appeared, that theſe goods were going under a ſpecial Pgeg oled 
agreement and contract with the Spaniſb government —— — 


of the Caracas. | | the proparty of 
— 
— — 


On this latter circumſtance, the King's Advecate and | 
Arnold firſt contended That it was a caſe which the 
Court would not admit to farther proof, after the 
deteRtion of the mala fider, with which the tranſaRtiqn 
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— had been conducted on their part.— On this point, 


Carnanina, The Court ſaid, that it was not every act of diſguiſe. 
e ment, nor every deviation from truth, in the formal 
itoz. papers, that would preclude the parties from farther 
proof. Being of opinion alſo, that the concealment 
of the letter, was not ſhewn to have been a fraudu- 
lent ſuppreſſion, the Court directed farther Ou to 
be admitted. ; 

It was then contended, that the codds. were zoing | 
under a contract between Mr, Robinſon an inhabitant 
of Curacca, and the Spaniſh government of the Ca- 
racas ; that Curacoa having fallen under the protec- 

tion of the Britiſb government at the time when the 
contract was carried into execution, it became an 
illegal contract on the part of Mr. Robinſon, on the 
ground of its being the trade, of a perſon now become 
a Britiſb ſubject, carried on with the enemy. That the 
contract being illegal in the hands of Mr. Robinſon, 
muſt be held to be illegal alſo in the hands of Meſſrs. 
Sontag and Co., who were employed to execute it, 
under a contract with him; and that the intereſt of 
Robinſon was not even diveſted, fince it appeared that 
his houſe at Curacoa was to have one third of the pro- 
fits. It was farther contended, that the cargo was to 
be conſidered as going to become the property of the 
Spaniſh government on arrival, and therefore to be 
deemed Spaniſh property: That the nature of the con- 
tract with the Spaniſh government, giving a monopoly 
of the tobacco of thoſe ſettlements for three years, 
would alſo have the effect of impreſſing on the pro- 
perty paſling, under the contract, and on the perſons 
CN it into execution, the Spaniſh character. 


On 
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On the other fide, it was comtetided—That there was The 
ſufficient proof of the real property of the houſe of Css. 
Hamburgh in this ſhipment ; that the ſhippers were ——— 
perfectly at liberty to adopt the contract firſt entered 1 
into by Robinſon, without being affected by the lau, ; 
which made it illegal for him to execute ſuch a con- 

tract, as a Britiſh ſubje& ; that as to the legality of 

contracts entered into with the government of the 
belligerent country, there was nothing in that cir- 
cumſtance to render them invalid, more than in other 

inſtances of contracts formed in Europe, with the 
proprietors of colonial eſtates; in which caſes, pro- 

perty had been frequently reſtored ; That it was not 

a cargo going under an abſolute contra to become 

Spaniſh property; the goods were not to be deli- 

vered immediately to the Spaniſh government, neither 

were they ſuch goods, as the Spaniſh government was 

4 bound to accept; under theſe contingencies, it could 

not be conſidered as a cargo going to become the 

property of the enemy on arrival, or as coming under 

the authority of the Sally, Griffiths (a). (a) Vide ſupr. 


v. 3. p- 300. 


JUDGMENT. 
Sir W. Scott.—This was the caſe of a Daniſh ſhip, 


going with a cargo of linen, wines, geneva, cheeſe, 
&c. from Hamburgh to La Guayra, or Porto Caballo, 
and taken October 1801, in the proſecution of that 
voyage. A claim is given for the cargo, on behalf 
of Mr. Sontag and Co. of Hamburgh. Several wit- 
neſſes have been examined, and, -amongſt them, the 
ſupercargo, who has given not a very ingenuous ac- 
count. He ſtates in his depoſition, That the cargo 
was to have taken the chance of the market ;* but, 


in 
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ber 1799, between the government of the Caracas 


in the.courſe of the diſcufon which the cauſe his dh. 
dergone, a contract has been produced, on farther 


whole adventure, and may, poſſibly, very much af. 
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proof, which ſhews that theſe goods were going un- 
der a ſpecial agreement, with the Superintendant of 
the Spaniſh provinces of the Caracas, and that it was 
only on failure of that agreement (an event in no 
degree in the contemplation or intention of either 


party) that they were to take the chance of the mat · 


ket. The evidence of the ſupercargo, to ſpeak of it 
in the moſt favourable terms, muſt be confidered as 
not conformable to the fact. It will be neceffary, in 
the firſt place, to examine the natufe of this con- 
tract, which now appears to be the foundation of the 


fe& the principles of law, which it will be, the duty 


of the Court to apply to ſuch a tranſaction. 
The original contract was made on the th Septem- 


and Mr. Robinſon, firſt deſcribed as an American mer- 
chant (a), but noto deſcribed, in the papers of farther 
proof, as having a houſe of trade, and actually 
living, at Curacoa, Under this deſcription, | he is 
undoubtedly to be confidered as an enemy, at the 
commencement of this tranſaction, Holland being, 
at that period of time, the enemy of this coun- 
try. Whether the property belongs to a Spaniard, 
or a Hollander, it is equally condemnable, and 


— 


—e 


(a) Under a very general miſapprehenſion, on the part of the Ams- 
ricans, in the earlier period of this war, conceiving that they were 
entitled to retain the privilege of the American character, not with - 
ſanding a reſidence and occupation in any other country. 


therefore 
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therefore it cannot be repreſented as a contract 


framed in fraud of any rights of war; both parties c, 


being at that time equally ſubject to thoſe rights. It 
is, however, a contract of a very peculiar, and a very 
privileged nature, being for the purchaſe of all the 
tobacco at preſent depoſited in the government ware- 
houſes, at Porto Caballo, La Guayra, and Guyana, 
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to be exported in the courſe of three years from the 


port of Caballo; to be paid for in flour, and other dry 
goods and ſpecie ; with a condition, that the market 
ſhould not be, at any one time, over. fed with flour; 
and with a permiſſion, that importation and exporta- 
tion ſhould be allowed on the part of the Spaniſh 
government, free of all duties.” By a ſubſequent ar- 
ticle, the contract is extended “ zo all the tobacco that 
ſhould be grown in thoſe provinces during the three 


years, under a ſtipulation, that none ſhould be ex- 


ported, excepting to Spain, and that none ſhould be 
ſold to neutral traders, but under the benefit of this 
contract; and that the goods to be imported ſhould 
be lodged at the cuſtom-houſe, before the tobacco 
ſhould be delivered (a).“ | 
On the nature of this contract, two queſtions 
ariſe; firſt, How is the property to be /egally 
_ conſidered? If the cargo is to be taken as being 
actually become Spaniſh property, there will be an 


end of the caſe, under the rule which renders goods: 


going to a belligerent, to become his property immedi. 


ately on arrival, ſubject to confiſcation, This is a rule 
univerſally applied by this Court, and confirmed by 


Cem 
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(a) The contract will be found in the Appendix. Ne 2. 
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the authority of the Supreme Court. A diſtinction has 
indeed been admitted, in favour of contracts made be- 
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fore a war, and without any contemplation of war; 
but if the contract, being made before the war, and 


without any proſpect thereto, is carried into execu- 
tion by a ſhipment after the breaking out of hoſtili- 


ties, the ground on which that favourable diſtinction 
is made, no longer exiſts. The original contract in 
this caſe was, as I have obſerved, originally inoffen. 


ſive, both parties being enemies. But, on the principle 


before adverted to, if a party becomes a neutral after 
the contract, and before the execution of it, and ſhipment 
takes place afterwards, that alſo will compoſe a caſe, 
riot falling within the reach of the relaxation, 
By the ceſſion of Curacoa, Mr. Robinſon became, not 
merely a neutral, but a ſubje& of this country; and 
then his contract becoming illegal, ought to have 
terminated ; for, by the change in his civil relations, 
his legal capacity to execute ſuch a contract was totally 
extinguiſhed. He, however, is not the perſon for 
whom the preſent cargo is claimed. The goods were 
not ſhipped by him, though he was in Europe, at 
Hamburgh, at the time, for the purpoſe of carrying 
the contract into execution. The ſhipment was made 
by Mr. Sontag, and other merchants of Hamburg, 
to whom a part of his contract had been transferred 
by Robinſon. It has been argued, that the contract 
becoming illegal in the hands of Robinſon, the illega- 
lity would travel over with it, and attach on thoſe 
perſons carrying it into execution. I am not diſpoſed 
to hold, that it would affect them, as a contract 
made or executed, in breach of allegiance. The im- 


mediate ſhippers are neutral perſons, Meſſrs. Sontag 
and 
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and Co. of Hambutgh, acting under the contract, as 
it was devolved on them to ſupply the goods, and 
receive the returned cargoes, in the ſame manner that 
Robinſon was to have done. No duties of allegi- 
ance bound them to abſtain from a direct commerce 
with the enemy of this country; and it cannot be 
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inferred that any violation of duties of that ſpecies, 


on his part, could at all be transferred to them, who 
are neutral merchants, ſtanding indifferent to both 
parties. But, taking them tobe ſuch, howdoes the cha- 
racter of the goods ſtand in this tranſaction? Was it 
not, in the firſt place, a cargo going to become the 
ptoperty of the Spaniſh government immediately on 
arrival? Was not the Spaniſh government enti- 
tled to poſſeſſion? It was only on the violation of 
the contract, on the part of the Spaniſh government, 
that theſe goods were to take the chance of the market, 
The ſhippers conſidered themſelves gs bound to deli- 
ver them for the uſe of the Spaniſb government, un- 
der the agreement; as entitled to the benefit, and ſub- 
je& to the obligations of that contract. Were there 
any intermediate acts to be done after the arrival of 
the veſſel? Or were the acts ſuch, as would have the 
effect of ſubſtantially diſtinguiſhing this caſe from the 
Sally (a), anke. and other caſes ? Is there any 

act 


(a) The deciſions of Prize Courts on this point are perfectly 
conliſtent with the general principles that govern the contract of 
ſale; by which the thing ſold, after the completion of the con- 
tract, and before delivery, is properly at the riſſe of the purchaſer. 
Pothier, following the Roman law, ſays, © C'eſt auſſi une chofe 
qui eſt de la nature du contrat de vente, quꝰ auſſi- tot que ce contrat a 


recu ſa perfection par le conſentement des parties, quoiqu'” avant la 
vor. IV, . I traditions 


Page 300. 
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act of ownerſhip which the claimant was at liberty to 
exerciſe, ſo as to prevent the delivery? If not, the 
goods 


— 


tradition, la choſe vendue ſoit aux riſques de Pacheteur, et que fi 


elle vient a perir ſans la faute du vendeur, la perte doive tomber 


ſur Vacheteur, qui ne ſera pour cela dechargs du prix; mais 
comme cela eſt de la nature ſeulement, et non de Peſſence du con- 
trat de vente, on peut en contractant convenir du contraire.“ 
Traits des obligation. Part 1. C. 1. f 1. Art. 1. 5 3. 

This liberty of forming particular exceptions, is all that is re. 
ſtrained by the law of nations in times of war, for reaſons. too co- 
gent, and too obvious, to need illuſtration, The experience of 
antecedent times, and the practice of different countries, bear 
teſtimony to the propriety of ſuch a principle. 

So long ago as 1666, we read in Sir L. Jenkins, * Thoſe Ham- 
&« Zurghers, as there are ſome who favour the Zngli/b trade, make 
tc no difficulty (in order to obtain the atteſtations in common form) 
<« to ſwear that thoſe very goods which Engliſhmen do buy in Ham» 
* burgh with their own money, and which are to be delivered here 
« in England upon the proper and ſole account of Engl ſemen, as 
e ſoon as they come to ſafe port, do belong to the laders, 7. e. 
% Hamburghers; and that no other perſon can or ought to pretend 
« to any intereſt in them. The way that they ſalve this caſe. of 
&« conſcience, (as I have ſeen them explain themſelves in their let- 
« ters), is by taking the riſque of the goods on themſelves, while 
« the goods are at ſea, and in danger of the enemy; and for ſo 
doing, they have ſo much per cent.; yet this riſque of theirs is 
« ſo limited, that it reſpects no other danger of the ſea but that 
ec from the enemies of this crown ; ſo they are bound to no more, 
« but to uſe their utmoſt endeavours and intereſts to make out a 
« claim; the loſs being the Engliſiman's, if the ſentence ſhould by 
« violent and exorbitant proceedings go againſt the Hambursher. It 
& 1s not improbable but that the Dutch and the French have like- 
« wiſe ſuch friends at Hamburgh as will lend them their names, and 
« their conſciences too, upon the like terms.” Vol. ii. p. 725. 

See alſo the form of the atteſtation, preſcribed by the ordinance 


of Denmark, 1659: « Alſo, that they do ſolely go for my own ac- 


« count and riſk, and this not in appearance only, or for colour 


3 : * ſake, 
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* muſt be conſidered as having ſubſtantially be- 


come, in itinere, the property of the enemy. 

Two or three circumſtances are relied on, as having 
the effect of diſtinguiſhing this caſe. It is ſaid, that the 
goods were to be delivered, not to the cuſtom-houſe, 
but to Dung the agent. That alone will not form a 
material diſtinction; becauſe if the agent was bound to 
hand them over to the cuſtom-houſe, a delivery to him 
cannot be conſidered in any other light, than as a deli- 
very tothe cuſtom-houſe itſelf. If in the Sally, Grifiths, 
an American agent had been ſtationed in France, to re- 
ceive the goods, in the firſt inſtance, I cannot think 
that ſuch a circumſtance would have made any 
difference in the judgment of the Superior Court. 
Secondly, it is ſaid, that the Spaniſh government 
might have refuſed theſe goods. Certainly, all the let- 
ters and papers which diſcloſe this caſe, rely on the 
obligation of the Spanih government to receive them. 
At the ſame time, it was a poſſible event, that a diſ- 
tant government, uſed perhaps to a ſtyle of proceed- 
ing not unfamiliar to arbitrary governments generally, 
might find it inconvenient to execute the contract, 
however ſolemnly entered into, and might refuſe ſo to 
do, as it might refuſe to execute any other contract 
into which it had entered. It was therefore but a 
prudent precaution to guard againſt the poſſibility 
of ſuch a contingency, though it could never happen 


— — 


* ſake, ſo that by means of ſome clandeſtine agreement I am col- 


** lufively to cover the ſaid goods, until they are brought in ſafety, 
and that then they ſhall belong to, and be ſold for account of 
enemies. Colleftanea Maritima, p. 181. 
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but by a breach of good faith, againſt which the other 


with the enumeration in the agreement, that they are 


that they relied on the clear and abſolute obligation of 


goods to be fuch as had been before ſent under the 


actions under that contract, and that they could not 
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party had a right to proteſt. It is ſaid however on this 
ſame point, that theſe goods do not exactly correſpond 


uot contract goods ; and conſequently, that without any 
violation of public faith, the acceptance df them was 
merely optional and contingent. But, I cannot think, 
that it is now open to the parties to make this averment; 
when it is evident, on the face of their own letters, 


the Spaniſh government to take them as ſuch. The 
letters, which are the letters of Robinſon, deſcribe the 


« contract, and about which no difficulty had been 
© made(a);” they expreſs a confident expeQation that 
they would be received as ſuch, being no other devi- 
ations, than ſuch as had been permitted under the com- 
mon underſtanding of the parties, in all former tranſ- 


be rejected, but under an act that would amount to a 
total ſurrender of national faith. After this, the par- 
ties are not at liberty to ſay, © they are not contract 
goods,” any more than the claimant in the Sally, 
Griffiths, could have been heard to aver that the flour 
was not of that quality which that contract required. 
Theſe diſtinctions are, in my judgment, totally inſuff- 
cient to take the caſe out of the authority of the pre- 
cedents that have been alluded to. Where the goods 
are ſent under a contract by the party, it ſurely cannot 
be permitted to the claimant himſelf to aver, that the 
goods ſo ſent are not contract goods. In all ſuch 
caſes, whether ęxpreſſed or not, it is the common 
underſtanding of the parties, that the goods to be 
N entitled 
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entitled to the benefit of the contract muſt anſwer the 


deſcription ; and it ſhall not be permitted, that he 


who ſends the goods with ſuch a claim, ſhall be * 
heard to maintain that they do not anſwer ſuch a 


deſcription. Are there any other grounds? Had 
the importer a right to diſpoſe of them to any body 
elſe, after importation ? It is faid, that La Guayra 
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was an open port, and that they might have gone 


there for public ſale: Moſt undoubtedly in point 


of fact they did not. — If La Guayra was ever ſo 


completely open, ſo that an ordinary neutral ſhip 
going there, might, without reſtraint, diſpoſe of 
her cargo; yet this veſſel could not have done ſo; 
ſhe muſt have reported at the cuſtom houſe, to enti- 
tle the goods to be admitted, duty free; and, the 
having reported duty free,'the Spaniard was at liberty 
to claim them under the contract: and, if that claim 
was made, what right had any perſon to withhold poſ. 
ſeſſion? By demanding to be admitted free of duties, 
the claimant would have acknowledged them to be 
contract goods, and the. Spaniard would have had a 
right to the delivery, before the delivery of the to- 
bacco. It is not unimportant that the goods were 
not to be purchaſed, by a previous delivery of tobac- 
co, in exchange; but they were to be depoſited jirft, 
as the purchaſe of the tobacco afterwards” to be de- 
lirered. It is in vain to ſay, that on their arrival 
at La Guayra, the parties might have waved their pri- 
vilege, and put themſelves upon the footing of general 
traders; becauſe the contract between Robinſon and 
Sontag, binds them not to waive that privilege, if the 
Spaniſh government was willing to adhere to its en- 
gagement. It was only on the unjuſt refuſal of the 


13 Spaniſh. 
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Spaniſh government, to execute * contract, that the 
ſhip, is then to be conſidered as a general trader, 
and to take the chance of the market. Under theſe 
circumſtances, I am ſtrongly diſpoſed to hold, that 
this cargo was going in time of war to the port of a 
belligerent, there to become the property of the 
belligerent, immediately on arrival, and that the 
legal conſequence of condemnation would on that 
ground alone attach upon it. 

But there is a ſecond queſtion—Whether ſuch a con. 
tract does not fix on Robinſon, the character of a Spaniſh 
merchant, and by conferring that character on him, 
confer it alſo on thoſe who adopted the contract under 
him. What is the effect of the contract? It is to give a 
privileged monopolyof the tobacco trade of thoſe ſettle- 
ments for three years; and that privilege guarded by 
other privileges of a high nature. Theſe goods were 
to be imported, and other goods exported duty free. 
They were to be ſold to the Spaniſh gov ernment, and 
for the uſe of the Sp2ni/h ſettlement. This gives at leaſt 
the 1ull benefit of the Spaniſh character. It may poſ- 
ſibly go farther ; ſince there is no reaſon to ſuppoſe, 
that a Spaniſh merchant, merely as a ſubject of Spain, 
would have been admitted to ſuch priyileges, in the 
ordinary courſe of his private trade. Can ſuch a 
communication of pcculiar indulgence, which elevates 
Mr. Robinſon aboye the private Spariſh merchant, 
be conſidered then as leſs than a communication to 
theſe individuals of the entire benefit of a Spaniſh 
character as ar as this tranſaction is concerned? In 
ſuch a ſtate, what is there wanting, to conſtitute the 
abſolute Spaniſh character Nothing, but actual bo- 
dil miert hs he pens can . be ſaid even to 

* | want 
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want that, becauſe they have a ſtationed reſident agent 
in the Spaniſh ſettlement, for the very purpoſe of con- 
ducting this permanent commercial undertaking. It is = 
not, indeed, held in general caſes, that a neutral mers 
chant, trading in the ordinary manner, to the country 
of a belligerent, does contract the character of a per- 
ſon, domiciled there, by the mere reſidence of a ſta» 
tioned agent; becauſe in general caſes, the effect of ſuch 


a reſidence is counteracted by the nature of the trade, 


and the neutral character of the merchant himſelf. 
But it may be very different, where the principal is 
not trading on the ordinary footing of a foreign mer- 
chant, but as a privileged trader of the enemy. There 
the nature of his trade does not protect him. On the 
contrary, the trade itſelf is the privileged trade of the 


enemy, putting him on the ſame footing as their own 


ſubjects, and even above it. This circumſtance ope- 
rates, if I may ſo expreſs it, in ſuch a caſe, to fill up 
the totality of all that is required to conſtitute a Spa- 
niſh character. This is the ſtate in which Mr. Robin- 
ſon would have ſtood under the contract. 

Then how does it affect Mr. Sontag, who is engaged in 
carrying it into execution? The legal conſequence will 
be, to clothe him who accepts the contract, with the 
ſame character, ſo far as this tranſaction extends, It is 
by nothing peculiar in his own character, that Mr. 
Robinſon would be liable to be conſidered, as a Spa- 


zi/h merchant, but merely by the acceptance of this 


contract, and by acting upon it. If other perſons take 
their ſhare, and accept thoſe benefits, they take their 
ſhare alſo in the legal effects. They accepted his pri- 
vileges : They adopted his reſident agent; It would 
be monſtrous to ſay, that the effect of the original con- 
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tract 1s, to give the Spaniſh character to the contract. 
ing perſon, but that he may dole it out to an hundred 
other perſons, who, in their reſpective portions, are 


to have the entire benefit, but are not to be liable te 


the effect, of any ſuch imputations. The conſequence 
would be, that ſuch a contract would be protected, 
in the only mode, in which it could be carried into 
effect; for à contract of ſuch extent muſt be diſtri- 
buted ; and if every ſubordinate perſon is protefted, 
then here i is a contract, which concludes the original 
undertaker of the whole, but in no degree affects 
one of thoſe perſons, who carry that whole into exe 


cution. 


On theſe grounds, I am of opinion, that theſe 
goods are liable to be conſidered as the property of the 
Spaniſh government ; and farther, that theſe parties 
are liable to be conſidered as perſons, clothed in this 
tranſaQtion, with the character of Spaniſh merchants; 

Cargo condemned. h 


In this caſe, the freight was refuſed, ard the claim 


for the private adventure of Capt. Radeloff, mate and 


Supercargo, was rejected, on the ground of the preVhs 
rication of their evidence, 435 ; 


THE 
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THE RENDSBORG, Nyzzzg Maſter. 
| And other ſhips. 


is was a caſe reſpecting the cargoes of ſeveral 
eſſels, (a) taken on a voyage from Batavia to 
Copenhagen, and claimed for the houſe of Mr. De 
Coninck and Co. of Copenhagen. On the firſt hearing, 
an order. was made for farther proof, as to the pro- 
perty, and alſo as tothe nature of the contracts, un- 
der which the goods appeared to have been purchaſed 
of the Dutch Eaſt India Company, by Mr. De Co- 
ninck's agent at Am/terdam. | | 
The judgment of the Court on this important caſe, 
goes ſo fully into the diſcuſſion of the ſeveral topics, 
on which the caſe was argued, that it is rendered 
unneceſſary to prefix a ſtatement of the argument in 
this report, 


JuDeMENT, 

Sir W. Scott. The preſent queſtion ariſes on ſe- 
veral cargoes coming from the Dutch ſettlement of 
Batavia, and claimed for the houſe of De Coninck and 
Co, of Copenhagen. The property is of ſuch value, as 
to create peculiar alarm. I have not been inſenſible 
to the anxiety of the parties, who have been long 


12 


Ak 


Colonial trade. 
— Contra with 
a privileged 
company of the 
enemy, under 
the avowed mo» 
tive of ſecuri 
the produce of 
the colony from 
the enemy,— 
how far legal, 
&c. _— 
nation. , 


(a) The Rendſborg was detained at Saint Helena, July 


1798. The ſhip, in this caſe, claimed for Duntzfeldt and Co. of 
Copenhagen, but ſuggeſted, by circumſtances diſcloſed in the evi- 
dence, to have actually belonged to Meſſrs. Fairly and Co. Britifh 
merchants at Calcutta, was condemned in the Court of Admiralty 
June 26, 1799.—Affirmed Lords, March 12, 1803. 
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looking for a deciſion : They, I truſt, will not be in- 


ſenſible to the cautious deliberation, which is required 


in diſpoſing of great intereſts. It may be the abſtract 


duty of perſons in a judicial ſituation, to look only 


to the merits of the queſtion ; but the magnitude of 
the intereſts involved, may'in ſome caſes be a very ef. 
ſential ingredient in the queſtion itſelf, and is, in all, 
a powerful call upon the painful attention of him, 
who has to decide upon it, 

Into the ordinary ſtate of the trade, at the ſettlement 
of Batavia, which has been occaſionally diſputed in 
this Court, I haye made particular enquiries ; and I 
have ſatisfied myſelf, by reſort to what I conſider as 
means of authentic information. In the accounts 
given in books, it is repreſented, that Europeans are 
not uſually admitted as merchants, except Spaniards, 
who have certain commodities to barter, and have ob- 
tained particular privileges.” With reſpect to other 
nations, Abbe Raynal, on whoſe account, not confirmed 
by other teſtimony, I ſhould not perhaps venture abſo, 
lutely to rely, ſays, © that Engliſb veſſels are ſeen 
there more frequently, than thoſe of other countries ; 


they touch there in tMeir voyage from Europe to China, 
under the pretence of obtaining water, but the trade 
carried on by them is a ſecret and clandeſtine trade.” 


Theſe accounts, confirmed from other quarters, ſatisfy 
me, that the trade of that ſettlement, is permitted to 
foreign nations, with à very limited indulgence in- 
deed. 

The peculiar trade is carried on by a company, re- 
ſembling in name, title, and authority our EAI India 
989 but bearing a much larger proportion to 

"=; the 
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the wealth and power of its parent ſtate ; it is car- 
ried on by fleets of twenty-eight or thirty ſhips, annu- 
ally ſent out with European goods, a part of which 
ſhips only return to Europe with the produQts of the 
al. The Company entirely retain to themſelves 
the monopoly of certain goods, denominated fine 
goods, particularly thoſe which are called ſpices; as 
to them, I have met with no account, either printed 
or otherwiſe, in which ſpices are not repreſented as 
objects of the Company“ 8 monopoly. 

It has appeared in other caſes, as it does in theſe, 
that during the war, foreign ſhips have been admit- 
ted to import and export. Since the inſtructions of 
January 1798, (ſuppoſing that thoſe inſtructions 
apply to ſettlements in the Eg Indies), there is 
no right to queſtion ſuch a trade, if the veſſels are 
going to the ports of their own country: And 
if this were a ſimple caſe of that nature, there 
would be no great difficulty in diſpoſing of it, 
by the ſame rule on which other ſhips ſo en- 
gaged have been reſtored, with their cargoes, ap- 
pearing to be bond fide neutral property. But this 
cale comes under a different aſpe&, It is not the 
caſe of an individual merchant, nor of a company, 
going to trade on the general permiſſion, in an ordi- 
nary character, or on a common footing, It is a 
trade, carried on to an enormous extent, inveſted 
vith particular privileges, ſecured by peculiar con- 
tracts, and transferred from the public Company, to 
which it excluſively belonged, to theſe individuals, 
upon an expreſs acknowledgment, underſtood, and 
acted upon, on both ſides, that it was ſo transferred, 
in order to relieve the god which were confined 
there 
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there by the preſſure of war, and could not be deli- 


vered by any other practicable mode. The queſtion 


is, Whether a commerce formed with ſuch views, 
and ſo conducted, can be entitled to a neutral cha- 
racter? Iwill take it, that there is no difficulty upon 
the particular facts of the adventure, and that there 
is no objection to the ſufficiency of the proofs of pro- 
perty. Taking the goods to be the property of De 
Coninck, is the commerce neutral? It is a poſſible 
thing that the commerce may not be neutral, although 
the property is; and if that is the caſe, the mere 
neutral ownerſhip will not be a ſufficient title to reſt} 
tution. 

It appears that the ancient authority of the Directors 


of the Eaſt India Company had been ſuperſeded, and 


the affairs of the Company transferred, with corre. 
ſpondent powers, to what is called a Committee, be- 
tween whom and Mr. De Coninck there have been 
three contracts: The firſt, 24th February 1797—the 
ſecond, 5th July 17979 — and the third, 28th June 
1798. It will be proper for me to conſider theſe 
contracts; firſt, in their inducements and motives, 
ſecondly, in their ſubſtance, and thirdly, in the 


mode of carrying them into execution, 


The motives are expreſſed in the preamble, and 
are detailed in theſe words: The Committee, im- 
« preſſed with the great difficulty, if not utter impoſ- 
& ſſhility, under the preſent poſture of affairs, to con- 


« vey hither from Batavia the valuable produce of 


&« India, have made it a ſubje& of the moſt ſerious. 


« conſideration, to find out ſuch means as might 
i tend to ſave, at leaſt as far as poſſible, the ceſ of 


& the faid commodities ; to attain to this end, they 
* have at laſt reſolved, under the preſent preſſure of 


40 neceſſi ty, 
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« neceſſity, to liſten to various propoſals, relative to 
« the ſale of ſuch commodities. That theſe fales 
« might be effected in the beſt poſſible manner, they 
« have thought fit to authorize the commiſſioners of 
« the firſt part to ſell, &c.” In conſequence of the 
difficulties of their ſituation, it is, that the Company 
liſten to the propoſals made by Mr. De Coninck, and 
ſell to him a very large quantity of the moſt valuable 
commodities, —On theſe motives, it is to be obſerved, 
that nothing could be clearer than the inducements of 
the ſeller; and alſo, that nothing could be made more clear 
to the apprehenſion of the purchaſer. In fome caſes, 
the neutral contraQtors may ſay, We are not bound 
* to look minutely into the reaſons of the ſeller. The 
« Dutch have opened their trade; we may conjecture, 
« perhaps, that they have done this on account of 
« the diſtreſſes and difficulties of the war; but we do 


125 


The 
RanvsBoRG. 


* 


« not know it. There may be other cauſes, —a more 


« liberal commercial poliey may have been adopted; 
« we are not bound to look inquiſitorially into the 
« motives, whatever they may be.” The neutral 
purchaſer cannot in this inſtance reſort to ſuch pleas, 
becauſe the very preamble of the contract ſtates the 
motives, and declares that it is owing to the preſſure 
of the war, and to no other cauſe. It has been argued, 
that the motive does not concern the buyers. © That 
the motive of the ſellers is nothing to the buyers,” 
is laid down as a poſition true in the moſt unlimited 
extent. I think that is advanced a little too largely; 
becauſe if the motive is diſcloſed, it is poſſible that 


the duties of neutrality may, on the diſcloſure of ſuch 


a motive, create ſome new obligations on the neutral 
purchaſer, ariſing. from his relation to the other belli- 
gerent; 
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gerent; the grand fundamental duty of neutrality 


Renwanone: being, that he is not to relieve one belligerent from the 


Angi 13th, 


inflition of his adverſaries force, knowing the ſitua. 

tion of affairs, upon which the interpoſition of his 
act would have ſuch a conſequence. Neutrals may 
not be bound to enquire very accurately ; but if it is 
clearly declared, either by the fact itſelf, or a fortiori, 
by expreſs acknowledgments, they are bound to take 
Notice of it, and regulate their condu& accordingly, 
If one belligerent is in a ſtate of diſtreſs, created by 
the ſuperiority of his enemy, and on that account 
gives invitations to neutrals, for other pretended rea- 
ſons, it is not neceſſary for me to ſay, how far the neutral 
is bound to ſcrutinize the truth of thoſe reaſons, and 
to decline, in all caſes, a beneficial invitation upon 
his own private ſurmiſes. But if a belligerent come, 
and ſay, I am in the utmoſt diſtreſs; my enemy is all- 


powerful; without your aſſiſtance, I am a loſt man;” 


in ſuch a caſe, it is an invitation, which he is mani- 
feſtly not at liberty to accept, He cannot afford ſuch 
aſſiſtance, without being guilty of a direct interpoſi- 
tion in the war. Nor does it affect the juſtice of the 
caſe at all, that ſuch aſſiſtance is not given gratui- 
touſly : Though done lucrandi cauſa, it is not leſs an 
unlawful interpoſition. A man does not ſend con- 
traband, out of pure love of the enemy, but with a 
view of obtaining advantage to himſelf, from the re- 
lief of the enemy's diſtreſs. If it is a ſound principle 
of the law of nations, that you are not 10 relieve the 
diftreſſes of one belligerent, to the prejudice of 
another ; any advantage that you may derive from 


ſuch an act, will not make it lawful. The adverſary 


has a full right to deſtroy his commerce. — By his own 
confeſhon, 
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confeſſion, the adverſary is effecting this; he has the 

wer, as well as the right, and you are not, from a 
proſpect of advantage to yourſelf, or from any other 
motive, to ſtep in, on every cry- out for help, and 
reſcue him from the gripe of his adverſary. 

Another argument urged, is, That Mr. De Coninck 
knew nothing of this, that the preamble was merely 
thrown in to juſtify the Committee to the original 
Company, and that it is ſo deſcribed, in a letter from 
the agent of Mr. De Coninck, in which he ſays, From 
the novelty of the engagement, they have been indu- 
ced to enter their reaſons in the preamble. As the 
motive is a matter perfectly indifferent to you, we 
have ſuffered them to inſert for their vindication what- 
ever they may think proper.“ According to this repre- 
ſentation, the diſtreſs of the Company had never been 
in the contemplation of De Coninck ; the mention of 
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it was merely thrown in by others, when all was ſet- 


tled and arranged, and had never before preſented 
itſelf to his view. In anſwer to this, it might be ſuf. 
ficient to obſerve, that Mr. De Coninck does not exe- 
cute the contract, till after this declaration; and that 
the execution of the contract is to be taken as the real 
commencement of the buſineſs ; all before was nego- 
ciation, unfiniſhed negociation ; there were no pre- 
ceding articles to bind him; ſo that at any rate he be- 
int the buſineſs, knowing its real foundation. But, 
farther, it is to be recollected, that ſome letters 


of Mr. De Coninck have been brought in, which 


were written to Mr. Voute, his agent, at Amſter- 
dam, diſcloſing the commencement and progreſs of 
theſe negociations. From them, it is perfectly clear, 
that Mr. De Coninck knew extremely well, not only 

the 
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(a) Letter to 
Voute, at Am- 
ſterdam, 16th 


Aug. 1796. 
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the diſtreſs, to which the commerce of Holland was 
reduced by the maritime ſuperiority of the enemy, 
but alſo that the preſſure inflicted on that commerce, 
was the actual motive, which indueed the rden 
Committee to enter into this contract. | 

The letters of Mr. De Conintk (a), contain the 
following paſſages : © We write to you concerning 
ce the immenſe accumulation of metchandizes, which, 


* owing to the preſent war, ſo fatal to your Ea India 
„e Company, we incline to think, muſt at this time 


(5) Letter 
to lame, 
3d Sept. 1796, 


te be at Batavia, for want of the means to bring them 
« to Europe. We propoſe to treat with them for the 
e ſale thereof.” ö) We are the more diſpoſed 
* to think that they will be ſo inclined to ſell, as 
te that trade is, as it were, entirely ruined for Holland, 
e at this preſent time, by the almoſt inſuperable 


„ obſtacles thrown in its way, and which we think 


) Letter, 1 5th 
1796. 


« more likely to increaſe than diminiſh.” In 


a ſubfequent letter (c), adverting to two other plans, 


one of neutralization, which Mr. De Coninck dilap- 
proves as diſhonorable—the other, of getting the 
produce by means of private trade, which he de- 
clares to be inadequate to the occaſion, and expoſed 
to inſurmountable. obſtacles. —Cenſuring both theſe 

plans, as offered by projectors, to enrich themſelves 


at the expence of the Company, Mr. De Coninck 


writes: It is very plain, therefore, that your 


“Company will be induted to abandon that plan, 


e and try to find out other means of ſecuring to 


(d 5th Nov. 
1796. 


te themſelves, if not the goods in ſpecie ſtored up at 
% Batavia, at leaſt the value of them, and by means 
ce of real ſales effected in Europe. (d) The deplora- 
« ble fituation of your E/ India Company / and the 

«© j mpoſſibility 


HIGH COURT OF ADNIRALTY. 


te ;npoſſibility they are unde of bringing, thanſelves; 
« to Europe, the; immenſe produce accumulating __ 
« yearly at Batavia, and which will be finally ſpoilt 
« and corrupted, dught, with many other confide- 
« rations, to induce the Committee to enter into our 
« yiews, and prompt them to agree to a real and ef- 
« fective ſale. In caſe of a continuance of the war, 
« what courſe muſt the Committee take? If they 
« perfiſt in not ſelling the goods accumulating yearly 
« at Batavia, the longer they put off the ſale, the 
longer they poſtpone the opportunity of procuring 
« the money they ſtand in need of. If tbere were 
« the leaſt appearance of peace taking place, it would 
© neither ſuit ur to make the intended purchaſe, nor the 
« Company to agree to it.” To the ſame effect, are 
the letters of Meſſrs. Vonte, the intermediate agents at 

Amſterdam. After a conference of nearly four 
hours, we have ſo far carried our point as to pre- 
e yail on them to admit the foundations and the prin- 
« ciples of your letter; they have in conſequence 
« agreed to treat with you concerning the ſale of a 
« quantity of merchandize deliverable at Batavia; on 
condition however, that the quantity may not be 
* of /mall extent, but on the contrary, of a ſufficient 
e conſequence to juſtify the tranſaction, and the Com- 
* pany's deviating from their uſual mode; by which 
means they may have the proſpect of procuring by 
ſuch a ſale, a pretty conſiderable ſum of money, of 
* which they ſtand in need.” . Theſe are ſtrong and 


remarkable paſſages, —What is their real meaning? 


Is not the meaning this: I prove to you, that you 
cannot extricate yourſelves by the modes uſually 
vol., Iv. k « relorted 
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*% 


ce reſorted to, private trading will not do, neutral. 
6 izing will not do: There is no help for you, but 
in my project; you are fallen men, if you do not 
« cloſe with it. Can there be a more direct offer 
to aid an enemy, founded upon the very ground of 
his diſtreſs? Can this be conſidered. any otherwiſe 
than as an act of relieving a belligerent—and, from 
a knowledge of his ſituation? Is it not even to run 
before any invitation from the diſtreſſed belligerent, 
and to preſs upon him, beforehand, the means of ſafety 
and deliverance ? Is it not to ſay, You, the belligerent 
are impriſoned ; we have the only key by which you 
can be enabled to eſcape.—Give us a good bargain, 
and, by our aid, you ſhall laugh at your baffled 
adverſary. Looking at the admitted foundation of 
_ theſe contracts, I ſhould contradict every idea of neu- 
tral duties, which either legal education, or reflection, 
has conveyed into my underſtanding, if I could hold 
them to be conſiſtent with thoſe duties.” It is impoſ · 
fible not to ſay, that ſuch contracts are radically and 
fundamentally vicious, in their — purpoſe and 


intention. 
Then let us look to their ſubſtance. Their ſubd: 


ſtance is to ſell in Europe, theſe goods impriſoned at 
Batavia. The firſt contract was to the amount of 
ten millions of florins, enlarged afterwards to fifteen, 
and finally to nineteen millions of florins: The firſt 
requiring 10,000 tons of ſhipping, or about twenty 
ſhips, as they compute in their letters to their agents: 
The ſecond half as much more, and the third, 
ſomething leſs, requiring in the whole, about 19, oo 


tons of ſhipping, or about TO eight ſhips: The 
articles 


8 F 
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articles were to conſiſt of all the products, even the 


moſt valuable peculia of the Company — ſpices, which 
are held by the moſt jealous monopoly, and were 
never, from all the information I am able to collect, 
permitted to be fold to foreign European traders, It 
has been argued, that in this particular cargo of the 
Rendſborg, there was but a ſmall quantity of ſpices. It 
was merely accidental that there was not more in this 
ſhip, owing to an exiſting deficiency in the ſtores of 
that nature at Batavia, as the contract includes a 
very confiderable quantity indeed, 

It is no expreſs term of the contraQ, that the 
goods ſhould be brought to Europe; but it is pretty 
clear, that the Dutch Company engaged upon that 
underſtanding. Mr. De Coninc#'s letters impreſs upon 
them the abſolute impoſſibility of bringing this pro- 
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duce, themſelves, to Europe. The prices offered, are 


calculated upon the baſis of the European value of the 
goods. It is befides a remarkable fact, that the Dutch 


Eaſt India Company inſert in the contract ſome com- 


modities not named by the purchaſer, becauſe, ſay 
they, „they are generally current, and will fell well 
in our markets,” that is, in the Dutch markets ;*” ſo 
that the inveſtments are made not only with a view 
to the European markets generally, but to the Dutch 
markets themſelves ſpecially, 

The firſt obſervation that occurs, on the ſubſtance 
of theſe contracts, is the magnitude of the ſpecula- 
tion, It has been argued, that the magnitude is of 
no conſequence : It has been aſked, where will you 
align limits? It may be difficult to lay down the pre- 
ciſe bounds, where ordinary commerce ends, and ex- 


traordinary ſpeculation begins. It is all relative. But 


it may not be difficult to judge of a particular tranſ- 
of Os action 
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contract never could be held legal, although, at the 


andin fraud of theBelligerent—to which conſequences 


CASES DETERMINED 1N THE 


action, ar it is an adventure in the ordinary 
proportions of even a large and extended commerce; 
or whether it is not ſo gigantic, and ſo much exceed- 
ing all credible bounds of trade, as to ſhew, that it 
has an unnatural origin—arifing out of. ſomething 
more than commercial relations, out of exiſting poli- 
tical fituations and views, and framed with an atten- 
tron to political conſequences. Suppoſe, for inſtance; 
that a merchant ſhould, at the beginning of a war, 
contract with a Belligerent for the whole produce of 
a colony during the war; That muſt, I think, be held 
to be an illegal contract, becauſe done evidently with 
the intention and conſequence of placing that part of 
the Belligerent's dominions, as to its productions, out 
of the reach of war, and in a ſtate of perfect ſecurity, in 
fraud of the rights of the other Belligerents. If this 
could be allowed, the contract might be extended ſtil} 
farther to the whole commerce of the enemy. Such a 


ſame time, it might be difficult to aſſign a reaſon, why 
in peace thisſhould not be legal, if it were poſſible, The 
illegality, in fact, ariſes from its being a contract in con- 
templation of war, and which never could have exiſted 
at all, but as an inſurance from the preſſures of the war, 
and witha view to evade the rights that ariſe out of war, 


the Neutral could not be blind. As to the effect of 
ſuch a contract, it would make no great difference, 
whether it was indefinitely framed, ſo as in terms to 
include the whole commerce, or whether it ſpecified 
particular large quantities, which might ſtill be fo 
large as to compoſe nearly the average amount of 
that branch of the enemy's trade. In proportion as 


the contract approached to this extent, it would ap- 
8 you 


HIGH COURT OF ADMIRALTY. 


cal character; The neutral contractor would no longer 


common with others, but he would be the great public 
and political agent of the Belligerent, in ſuch a tranſ- 
action, acting for his relief under the prefſure of his 


enemy. 


ſettlement, during the time which the contracts take 


poſed to continue, becauſe they ſeem to grow out of 
each other, with great facility, and in pretty rapid 
ſucceſſion. Mr. De Coninck engages with Duntzfeld 
and Co. for a large quantiry of ſhipping, from an ap. 
prehenſion that it might be wanting, and then this 


the contrat with them for more produce. An 


application is made, for a ſtill farther enlargement 
of the contract with the Eat India Company. I 
lee no reaſon why it might not have received ſtill 
farther extenſion, or why the ſame inducements con- 
tinuing, of the neceſſity on one fide, and the extraor. 
dinary profit on the other, theſe engagements might 
not have been renewed, and continued to the end of 
the war; ſince Mr. De Coninck himſelf ſays, © that 
the ocration for this traffic was more likely to increaſe 
than diminiſh.” Without poſſeſſing means of aſcer- 
taining the amount of the annual i importation of the 


x 3 Company, 


proach towards illegality ; It would acquire a politi- 
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In the preſent caſe, the whole eſtimate amounts to. 
wards two millions ſterling, or about 1, 00, ooo l. 
How much that is ſhort of the whole produce of the 


up, is more than I am able to determine : Indeed it is. 
not eaſy to ſay, how long the contracts might be ſup- 


contract for a greater quantity of ſhipping, is made a 
reaſon for an application to the Company to enlarge 


agent is then ſent to India, to engage more ſhipping ; ' 
and again, after that contract is effected, another. 


1802. 


— — 


be the private merchant of his own country, trading in 4 23th, 
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Company, I ſee, that the number of ſhips-yearly ſent. 
from Europe, is ſtated, at about 28 or 30 ſhips, of 
which a ſmaller number returns, Mr. De Coninck's 
firſt contract was for twenty ſhips, and afterwards for 
ten {hips more, in the very ſame year, all of which 
were intended to return; if ſo, the importations into 
Europe, would not, I preſume, fall very ſhort of the 
uſual importation of the Company. In the degree, in 
which it approached towards it, it would approath' 
towards a total devolution and transfer of the Com- 
pany's trade to the European market.— So much as ta 
quantity. 
ls it not alſo a transfer of the enemy's European traf. 
fic, with reſpect to the quality of its objects? I take it ta 
be certain, that ſpices and other fine articles are ſecured 
to the Company by its monopoly. It is poſſible, that in 
ſome few inſtances, articles of this fort, may have ap- 
peared in other inſtances, and may have been reſtored, 
as the caſe of the Veſt Capell cited in the argument. 
Such caſes may have paſſed, before the nature of the 
trade was well underſtood; but a caſe of this kind, 
in no degree anſwers the deſcription of the preſent 
caſe. Here is an adventure, in which the Company 
ſurrenders its privileged trade, to an immenſe extent: 
It makes De Coninck the Dutch Eaſt India Company, 
pro hac vice ; he is the privileged repreſentative of the 


Company, bringing home their ſpices, non ſua pama, 


not in his proper character of a neutral merchant, 
but as the entire ſubſtitute of the Dutch Eaſt India 
Company.—lI obſerve in the books, that may be con- 
ſulted on this ſubje&, that the Dutch Company pay 


no duties of exportation at Batavia, becauſe, it is 


faid, that would be the Company's paying to them- 
ſelves,” How ſtand Mr. De Coninch's goods under 
the 
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the agreement? It is expreſsly ſtipulated in one arti- 


cle, that his goods ſhould pay no duties.” It is ar- 
gued © that this was done to preſerve ſimplicity in the 
accounts, and that it comes to the ſame thing, as the 
duties were calculated in the price“. Is this proved by 


the ratio of prices? On the contrary, the letters ex- 
preſsly ſtate, the prices to be lowly calculated, on the 


baſis of a peace price, becauſe it was poſſible that a 
peace might intervene.” It can hardly be, then, that 
the export duties ſhould have been charged in the 
price, becauſe the Company's goods which came to 
Europe, paid no duties of exportation. Again, it is 
deſcribed in the correſpondence, to have been the ob- 
ject, to ſave the coſt, that is, the prime caſt, as I con- 
ſtrue it the expence of raifing or purchaſing the com- 
modities; not a word is ſaid of duties, which would 
naturally have formed an addition to the coſt, if in- 
tended to be included. I am of opinion therefore, that 
in this reſpect alſo, in the nature as well as in the extent 
of the contract, thepeculiar rights of the Company were 
transferred to Mr. De Coninch, and that he is to be 
conſidered, in this tranſaction, not in the character of 
a Daniſh merchant, but here again as the agent and 
repreſentative of the Dutch Eaſt India Company. 
There is another circumſtance, which is not un- 
worthy of notice, as illuſtrative of the nature of this 
undertaking. In the contract with the different ſhips, 
which are to be employed in this ſervice, Mr. De Co- 
ning ſtipulates, © that they ſhall not be ſubjected to 
greater expences, than the ſhips of the Dutch Ea/t 
India Company are accuſtomed to pay.” It is clear 


from this article, that theſe ſhips were expected to en- 


joy at Batavia, all the exemptions of the Company's 
ſhips. The charges of the cargo are to be borne by 
K 4 the 
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the freighters, and thoſe of the ſhip by the owners, 1 


— with a proviſion, that, *if greater diſburſements are de- 
Ae 1 manded for the ſhip, than are uſually paid by the Dutch 


Eaft India Company's own ſhips, ſuch difburſements 
ſhall be for the account of the freighter, but without 
deducting from thefreight.”” I cannot but infer from 
this expreſſion, that Mr. De Coninck did expect, by 
virtue of his agreement, that more would not be de. 
manded; and that if any ſuch. demand was made, it 
would be only by the miſtake or perverſeneſs of the 
Company's ſervants in Batavia, which might eaſily be 
rectified in Europe; for it is not to be conceived, that 
he would engage to pay the ſame freight at all adven- 
tures, whether he was loaded with foreign duties or 
not. All this looks like a handing over to Mr. De 
Coninck, pro hac vice, of the peculiar rights and privi. 
leges of the DutchEaſt IndiaCompany—anappointment 
and ſurrogation of him, under circumſtances of dire ne- 
ceſſity, as a ſubſtitute and repreſentative of that body, 
It is argued, that «© Mr. De Coning had no mono- 
poly,“ becauſe other ſhips have appeared to have been 
trading there, on the account of private merchants,” 
But it is to be remembered, that Mr. De Coning in 
his letter repreſents this trading of private unau- 
thorized merchants as praQticable only in a very 
precarious and limited degree—not much beyond 
what may be ſuppoſed to have exiſted before, in the 
| ſhape of private and irregular commerce. So that 
the Company's trade, may be conveyed very conſiſt- 
ently with this exception to Mr, De Coninck; for no 
monopoly, ſo underſtood as to exclude all wad: ever 
exiſted in practice, on the part of the Company it- 


lelf. There is beſides a circumſtance too Hgmficant 
to 
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to be overlooked in a letter, of his agents (a) in 
hadia, directed to Mr. De Coninck in Europe, and dated 
29 Aug. 1798. They complain of the private trade 


carrying on at Batavia, and the interpoſition of ſtrag. 
gling adventurers, which come, and run off with the 
profit, which ought to belong to them; and then ob- 


ſerve © we think it might be prevented, by the prohi- 


bition mentioned in our Principal's letter of the 5th of 
March, reſpecting the exportation of Batavian pro- 


duce with no other ſhips than thoſe of our Principal; 
and then theſe Bengal ſpeculators would be obliged to 
come to us for freight; we have not yet ſeen, or 


heard, of ſuch a prohibition taking place.“ From 


this paſſage it appears, that Mr. De Coninck had medi- 


tated, if not applied for, an actual monopoly; whe. 
ther the application was actually made, or with what 
ſucceſs, does not appear, for none of Mr. De Conincł's 
letters to his agents or ſupercargoes in India are 
produced. It is not to be inferred, that he did not 


apply, or that it was not granted, merely becauſe the 


agents in India had not yet heard of it. They re- 
peatedly inculcate the neceſſity of it: They talk of a 


reſolution of the Government in their ſavour, which 
they hope will produce great effect on foreign ſhips, 


Upon this view of all theſe circumſtances relating 


to the contract, it is difficult not to ſay, that it was, in 


effect, a handing over of the peculiar privileged com- 
merce of the Duich Eaſt India Company to this 


Houſe, with the difference only of the goods being 
to be carried to Copenbagen. Can it be ſaid, that Mr. 


De Coninck is in ſuch a tranſaction carrying on the 
trade in the mere ordinary character of a Daniſh 
merchant? Is he not exerciſing the peculiar and ap- 


propriate 
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. propriate privileges of the Duich Eaſt India Gain ? 
5 Theſe privileges are thrown into his lap for a valua- 
Let, = ble conſideration indeed, but ſtill it is the privileged 
trade of the Dutch Eaſt India Company, carried on 
upon ſuch a footing, as was allowed to no other man, 
or body of men, but that Company. 
It isno matter of ſurpriſe, that the Committee felt 
the neceſlity of apologiſing in the preamble, for ſuch - 
a total transfer of their rights to a foreign merchant. 
I obſerve, that the ſervants of the Company in India, 
ſeem to have viewed the undertaking with great jea- 
louſy, as a ſtrange mode of doing the buſineſs, not of 
Mr. De Coninck, but of the Company itſelf. We 
ce could not have expected, ſay his agents in Batavia, 
«in a letter of 4th April 1798, to have met with ſo 
* many unpleaſant circumſtances; in every way we are 
te unable to come to a good underſtanding with the 
“ Company's ſervants, from the higheſt to the loweſt, 
for they get nothing by us, but are deprived both of 
ea their privileges and fees. The expedition is ſuſpected, 
and we are looked upon, rather as ſpies of the Com- 
« mittee, than as ſupercargoes to our Principal.” 

In the next place, the mode, in which this con- 
tract is to be carried into execution, is by ſending 
agents to reſide in Batavia, as long as the contract 
might render theirpreſence neceſſary; and theſe agents 
ſeem to look with ſatisfaction to a protracted ſtay; for 

(@) Letter 30th they write (a),“ It gives us ſatisfaction to hear you 
Sept. 1798- have encreaſed your contract, we hope we ſhall en- 
joy this benefit, whilſt the Government continues to 

deliver produce, and we have ſhips for it.” The Go- 

vernor and ſervants muſt have received their in- 

ſtructions, to attend to the requiſitions of theſe agents, 

| ſo 
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ſo conſtituted the agents of this great houſe ob trade, 
at Batavia.—Part only of the correſpondence from 
theſe agents is exhibited; it is clear, that a letter 
written to them on their firſt arrival, perhaps the moſt 
material, is not produced. The firſt that is produced, 


of the 25th Feb, 1798, is manifeſtly written after 
ſome reſidence in that place. No part whatever of Mr. - 


De Coninck's correſpondence with them is exhibited, 


though, as I have mentioned, an important paper in one 


of them, relative to the abſolute monopoly, is adverted 
to, in one of the letters from the agents in India, 
Theſe agents are addreſſed to Meſſrs. Nun and Specht of 
Batavia, who have authority, in caſe of death to no- 
minate other agents, on behalf of the principals, yet no 
correſpondence with theſe gentlemen is produced. 
Theſe agents are ſent to reſide in the country, during 
the fulfilment of this gigantic contract, to carry on a 


regular buſineſs of expott, on the part of Mr. De Co- 


ninck—rivalling that, which the Dutch Eaſt India Com- 
pany could have carried on by its Indian ſervants. Is 
this houſe of trade, ſo ſettled in Batavia, and with 
ſuch appearance of permanency, a circumſtance totally 
inſignificant, in fixing a Dutch character of domicil on 
this tranſaction? I know, that a refidence of agents 
in the enemy's country, has not been held generally 
to impreſs the character of that country, upon the 
tranſactions of principals reſident in a neutral coun. 


try, where the tranſaction itſelf has been in other 
reſpects perfectly neutral. The neutrality of the trade 


ſhall prevail againſt the effect of that circumſtance. 
But where the trade itſelf cannot claim to be ſo con- 
ſidered, and is carried on from the enemy's country, 
by agents repreſenting the k therein, it ſhould 
ſeem, 


- 
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ſeem, that the mere perſonal refidence of the princi. 
pals elſewhere, would hardly protect ſuch a trade, ſo 


conducted, from being conſidered as the trade of an 


enemy. 
This is the view whit I am inclined to take of this 


contract, with reſpect to the motives which gave it 
birth, with reſpect to its ſubſtance, and the mode in 


Which it is carried into execution; and I collect the 


upon it, às the undertaking of one ſingle mercantile 


particulars which compoſe this general view, from the 
evidence, without calling in queſtion the truth of 
any part of it as repreſented by the claimant. To a; 
ſevere judgment, ſome obſervations might naturally 


occur on the evidence itſelf. No man can ſay, that 


the unnatural ſize, and magnitude of the undertaking, 
does not throw ſomething of a ſtrong improbability, 


houſe, whatever its opulence may be ; and if other 
individuals are ſuppoſed to ſhare in it, the national 


character of thoſe individuals might be an object of 


juſt curioſity, There is a great maſs of correſpond, 
ence produced, but the correſpondence of Mr, De 
Coninck with his agents in India 1s wanting. The 
correſpondence with Meſſrs. Neun and Specht, two 
Dutch perſons of importance in the colony, is alſo not 
produced. It has been ſaid, the letter of introduc- 
tion was enough ; ſcarcely lo, I think, conſidering 
the large part, which theſe gentlemen were to take, 


in ſuperintending, adviſing, controuling, and no- 


minating, in caſe of vacancy, the agents of Mr. 


De Coninch, that were to be ſtationed in Batavia, It is 


ſcarcely poſſible that ſuch functions ſhould have been 
delegated on the one fide, or accepted on the other, in 


ſo yery ſimple and ſummary a manner, reſpecting a 
tranſaction 
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tranſaction of ſuch enormous bulk and reſponſibility, as 
this is. Another circumſtance not entirely unworthy of 
obſervation, is, that thedemand of pay ment is not made 
on the part of the Eaſt India Company for theſe cargoes, 
though diſtreſſed for funds, till long, not only after the 
ſeizure, but after the term, apparently preſcribed by the 


contract (a). Theſe are circumſtances, of which an ad- 


verſe uſe might be made, by a judgment diſpoſed to 
give unfavourable interpretations. But looking at the 
full atteſtation, which Mr. De Coninck has made, and 
to the explanations given by his counſel, I am not 
diſpoſed to dwell on ſuch points with particular jea. 
louſy. I take Mr. De Coninck's facts upon his own 
_ repreſentation, according to my underſtanding of the 
evidence; I apply to thoſe facts, what I conceive to 
be the law. The repreſentation of fa& is, that this is 


the execution of a contract, between the Belligerent 
and a neutral merchant, framed under an admitted. 


and avowed knowledge of the diſtreſs of that Belli- 
gerent, occaſioned by the ſuperiority of his adverſa. 
ry's arms—that it is a tranſaQtion founded on that 
diſtreſs, as the ſole ground, on which the contract is 
profeſſed to be entered into, on the part of the enemy, 
and on which he is invited and urged to it by the 
Neutral—that it is entered into, with a declared in. 
tention, on the part of the Belligerent, to relieve 
himſelf from that diſtreſs, and with a perfect know- 
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(a) In the firſt contract the payment was to be made, one 
motety at three months, - the other moiety at ſix months, after 
intelligence received of the goods being delivered at Batavia. 
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merchant, who not only acts upon that declaration, 
dut himſelf urges the neceſſity, and repreſents this 
contract, as the only mode which can afford any 
proſpect of relief—That a contract framed upon this 
baſis, i is in ſubſtance, a ſubſtitution of Mr. De Coninck 


in the place of the belligerent, with all the rights and 
privileges of a peculiarly favoured corporation, be- 


longing to the belligerent country—and laſtly, that 
the mode of its execution, is to be conducted by 
agents, ſtationed in the enemy's foreign ſettlements, 
where foreign merchants are not ordinarily permitted 
to reſide, there to act as merchants, in the continued 
exportation of cargoes of immenſe value. 

Theſe are the facts of the caſe—lt will belong I 


preſume to another tribunal to decide finally 40 
them; but it devolves upon me, to exerciſe my judg- 


ment upon them in the firſt inſtance. I ſhould be 


unworthy of the truſt repoſed in me, if I did not fee] 
the painful caution, which the magnitude of the in- 


tereſts concerned ought to inſpire. But if I judge 


rightly, it is rather tha magnitude of thoſe intereſts, 


than the difficulty of the queſtion, which produces 
that effect. However, meeting the exigencies of my 
duty, with the firmneſs it becomes me to collect, and 
under the ſupport I derive from the knowledge, that 
any errors of mine will be rectified elſewhere, I muſt 


declare my conſcientious judgment to be, that theſe 


contracts, ſo framed, and upon ſuch views, are un- 
lawful contracts, and that the property engaged in 


the performance of them, is ſubject to condemnation. - 
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Tus was a caſe on a demand for wages, on the une 
part of a mariner who had failed in the ſhip from miner cap 


a mariner cap- 


Newraftle and had been captured and taken out, and ten on nde 


ſent to France 3 the ſhip being afterwards a carried toFrance, 


whilſt the veſſel 
and carried on to the port of deſtination. | was recapture, 


and brought to 


c the port of her 
Againſt the demand, it was contended—That the deftination.— 


right of the mariner, had become extinct by the A 
capture; that the freight ultimately earned, was 

earned by the ſubſequent ſervices of the crew, in 

which this man bore no ſhare; that he had failed to 

perform his part of the contract, which was to return 

with the veſſel. 


On the other fide, Laurence. There is no doubt 
that this man performed all the ſervices in his power; 
But the point of law is preſſed againſt him: No deter- 
mination is produced on this queſtion, and therefore 
we muſt advert to what appears to be the equitable 
principle of the caſe. By the ſervices which had 
been performed, an inchoate lien was obtained ; but, 
capture enſued : If the matter had ended here, the 
claim for wages could not be ſuſtained ; but the whole 
Intereſt being recovered, all the burdens before at- 
taching on the property revived. It is ſaid, the man 
has not ſhared the benefit of the re- capture; ſo much 
the more unfortunate his condition. He was carried 
a priſoner into France, and has ſuffered impriſon- 


ment, 
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br nes, ment, in conſequence of his connection with this 
2 3 ſhip. On what principle of juſtice can this additional 

Dec v, calamity be preſſed againſt him, to work a total for- 
e  feiture of the right, which had accrued to him. 


Court. What! is the exact ſum that | is demanded, 
The argument goes only to wages up to the time of 


capture. 


Cr he King's Advocate —The 0 claims the 
_ whole. ] 


JupcmtenT. 

Sir W. Scott.— This is a caſe of private hardſhip 
ariſing out of the events of war. The queſtion for 
me to conſider is, whether the law can afford the re- 
medy which is prayed. The engagement was for the 
run from Newce/le to London and back. The ſhip 
failed on the 2oth of , and was captured on the 
22d of the ſame month, off the Sporn Head, by a French 
privateer, ' when this man and others were taken out 
and ſent to France. The ſhip was retaken, and arrived 
at London. It is ſaid, that this man was captured i in the 
ſervice of the veſſel ; ſo he was—but it was not in that 
capacity, nor on that account, that he was captured. 
He was taken as a Britiſh ſubject, liable, with the reſt 
of his countrymen, to the hazards and hardſhips of 
war. The owners are not indebted to him on that 
account. Nothing can be better ſettled,” than that 
the act of capture defeats all rights and intereſts ;/ 
but it is contended, that the former intereſt revives 
upon the recapture. Unfortunately, there is a cir- 

cumſtance in this caſe, which makes a material 


diſtinction, viz. that the claimant was not on board 
h — f 
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at the recapture, but had been ſent a priſoner to France, 
whilſt the owner was obliged to hire another perſon in _ 
his place, to work the veſſel on the returned voyage. 
Under theſe circumſtances, the utmoſt that could be 
de nanded, with any ſhew of reaſon, would be the 
ſmall portion earned prior to the capture, two days 
ſervice, and that ſubje& to ſalvage. Beyond this 
it is impoſſible to advance a pretenſion; for what 
right can a perſon in captivity have, to demand the be- 
nefit of the labour of thoſe, who carried the ſhip on 
to London? or, ſtill more, of thoſe who were hired in 
his place for the returned voyage. The utmoſt that 
could be demanded would be but the pittance of two 
days ſervice, and that ſubject to a ſalvage, ſuppoſing: 
that portion of intereſt to be revived. by the recap- 
ture, But I am of opinion, that this intereſt, too 
ſmall perhaps $0 be the proper object of a litigation, is 
not legally revived in favour of this individual, by a 
recapture, which in no degree reſtored him co his con- 
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nection with the veſſel ; although the misfortune of 


his captivity, may well entitle him to the kind confi. 
deration of his owner. 


——— Roo 


THE HOOP, Moxxetr Maſter. 


HIS was a caſe, on a demand made againſt the Mar- 


thal, to recover the value of a long-boat, and beſt 
bower cable, loſt whilſt the ſhip was under his cuſtody. 


Stabey flated—T hat the affidavit of loſs had been 
communicated, and prayed, that the Court would 


Dec. 19th, 
1801. 


Demand againft 


the Marſhal, for 
reparation of a 
loſs ſuſtained by 
pillage, whilſt 
the property was 
under his cuſty- 
dy.—Granted. 


decree the Marſhal to account for the articles which 


were miſſing, * 8 
voL. Iv. L For 
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For the Marſhal no appearance was given, but 


the Deputy Marſhal” ſaid, that though not particu- 


larly inſtructed in this caſe, he could ſay generally, 
that it was not in the power of the Marſhal entirely 


to prevent depredations that might be made, 'whilſt 


the property was in his cuſtody; that his fees were 
too ſmall to enable him to provide means of abſo- 


lute ſecurity. 
f 


| Court,—It is not proper, that ſuch a complaint 
ſhould be left, without an anſwer being returned to it 
on the part of the Marſhal : The credit of the Court 
is concerned in the ſafe keeping of the property. un- 
der its protection. If any ſuch property is loſt, it is 
at leaſt the duty' of the Marſhal to be prepared to 
ſhey that it was not loſt by any default of his. If the 
fees of the Marſhal's office are not ſufficient to en- 
able him to provide means of ſecurity, it ſhould be 
repreſented to thoſe who have authority to increaſe 
them; but it is not a time to rely upon ſuch a plea, 
when property under his keeping 1s alleged to have 
been already loſt. As the ſtatements of theſe affida- 
vits are not contradicted, I ſhall decree as prayed. 


Swabey,—As no anſwer has been given to the peti- 


tion, I believe I am entitled to apply for the coſts of 


the petition. 


Court. — I am bound to decree that allo. 


THE 
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HIs was a caſe of a Britiſh ſhip and cargo, bound Salvage—militas 


ry, for preventing 


oſtenſibly on a voyage from Liverpool to Naples, : Britiſh cargo 
but captured much out of that courſe, whilſt going 22 
actually into a Spaniſh port in the bay of Biſcay. Far- Fe a i” 
ther proof had been directed to be made of the pro- eg ip 


perty, and of the deſtination. Proof was now brought and waluble 
in, conſiſting of the affidavits of Britiſb merchants, n 
aſſerting the deſtination of their goods to Naples. .. 
Their letters of orders and advice being alſo produced, 

the proof was held ſufficient, and the property was 

directed to be reſtored. To account for the deviation 

into a Spaniſh port, it was ſtated in an affidavit of 

the maſter, © that he had met with bad weather; 

and thar, the ſhip becoming leaky, he was compelled 

by his crew, to make the neareſt land,” In oppoſition 

to this account, it was ſtated on the other fide, © that 

the ſhip was not in a bad condition; that ſhe was 

after capture brought to Jerſey without difficulty or 

danger.” 


On the part of the Captors, The King's Advocate and 
Robinſon argued—Salvage at leaſt is due; ſince 
the captors have evidently reſcued the property from 
going into. the hands of the enemy. If the account 
be true, that the deſtination was really not to Spain, 
the owners by this deviation would have ſuſtained a 
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loſs of a very valuable cargo. Whether it was owing 
to a fraudulent purpoſe of the Maſter, or to the al. 
ſerted diſtreſs, the peril was equally great to the own. 
ers: The ſalvors have been the means of preventing 
the property from falling into the hands of the ene. 
my, and are entitled to ſalvage. 


On the part of ile Claimants, Arnold and Swabey 
contended—The captors having perſiſted to pro- 
ceed againſt this property as prize, can not now in 


reaſon on being defeated in that demand, turn round 


(a El Navarro, 
Adm, Nov. 11th, 
1793, Lords, 


Fly 18th, 1795. 


and preſent themſelves as benefactors to the claimants 
of this cargo. Much expence has been incurred by 
theſe proceedings, and the claimants have been much 
injured by the previous miſconduR of the captors, and 
their obſtinacy in perſiſting to carry the ſhip to Jer. 


fey, inſtead of bringing her, as was requeſted by the 
| ſupercargo, to Falmouth, It was farther contended, 


in point of law, that the act of reſcuing a ſhip merely 
by preventing her from going into the port of an ene- 
my, was not a ſervice for which ſalvage was due; and 
the caſe of the El Navarro (a) was relied on, in which 
ſuch a demand had been rejected. 


In reply, the King*s Advocate and Robinſon, —The 
complaint of the claimant depends entirely on a ſap- 
poſition, that there was no cauſe of capture, and that 
there was nothing to juſtify a ſeizure as prize, Having 


| ſeized as prize, the captors were perfectly at liberty to 


return to Ferſy, being their own port—a reſtriction 
to which cruizers were anciently enjoined in all caſes to 


conform. 
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conform. It is no objeCtion againſt a claim of ſalvage, 
that ſeizure had firſt been made with other intentions. 
Suppoſe a ſhip under enemy's colours, and in great dif. 
treſs : If a cruizer goes up, and retakes, and after. 
wards finds that it was a neutral veſſel, which had 
been captured by the enemy, (for the recaptute of 
which no ſalvage is ordinarily due), would not a 
ſalvage of diſtreſs be demandable? The real benefit 
in the preſent caſe, is great and ſubſtantial. If it 
is not in ſtri& technical conſideration to be deemed a 
caſe of legal ſalvage, the Court will at leaſt 
allow ſomething nomine expenſarum, for the time and 
labour employed in bringing this valuable property 
to a place of ſafety. | , 


JuDGMENT. | 

Sir W. Scott. — The firſt queſtion now before 
the Court is, whether the captors of this ſhip and 
cargo, can entitle themſelves to be conſidered as ſal- 
vors? On their part, two kinds of falvage are claimed: 
Firſt, a military ſalvage, as it may be termed, in reſ- 
cuing the property from the enemy; and ſecondly, a 
falvage, in preſerving it from diſtreſs, and peril of the 
ſea, The veſſel had met with bad weather, and had 
ſprung a leak, and was at the time of capture, 
found very near St. Andero, intending to go into an 
enemy*s-port, for the preſervation of the lives of the 
crew. Whether the danger appeared ſo great to the 
privateer may be doubred, as it has turned out, that 


with the aid of a few more hands, they kept the ſhip 


eight days longer at ſea, and at laſt brought her ſafely 
into a port of Jerſey. There might therefore be a 
reaſonable ground of enquiry, whether the diſtreſs 
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alleged, was a ond fide diſtreſs ; and whether the ſhip 
and cargo, were not actually going as the property of 
Britiſh ſubjects to trade with the enemy. Thee ap- 
pearances did, in my apprehenſion, afford ſufficient 
ground of a ſuſpicion, and entirely remove all com. 
plaint againſt the privateers, © that they acted impro. 
perly in bringing her in for adjudication :; Their 
conduct has already been juſtified, by the order which 
has been made for farther proof. . 

The next queſtion that occurs is, whether military 
ſalvage is due, as for a reſcue from the enemy? ] 
think it is not. No caſe has been cited, and I know 
of none, in which military ſalvage has been given, 
where the property reſcued was not in the poſſeſſion 
of the enemy, or fo nearly as to be certainly and inevi. 
tably under his graſp. There has been no caſe of ſal- 
vage, where the poſſeſſion, if not abſolute, was not al- 
moſt indefeaſible, as where the ſhip had ſtruck, and was 
ſo near as to be virtually in the hands and gripe of the 
enemy. In ſuch caſes, the ſame hazard is incurred 
by the ſalvor, and the ſame reaſon exiſts, to hold out 
a ſtimulus to recaptors. But in this caſe there was 
no enemy to encounter. The danger to the parties 
was contingent only, and though probable to occur, 
had not actually occurred. The caſe which has been 
cited in argument, does in point of authority apply. 
It was the caſe of a Spaniſh ſhip coming from New 
Orleans, ignorant of hoſtilities, which had lately com- 
menced, and going into the port of Bourdeaux, where 


ſhe would undoubtedly have been confiſcated. A 


claim of ſalvage was ſet up on the part of a Britiſh 
cruizer ; but the Court aid, « No—the danger was 
| ſome⸗ 
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ſomething diſtant and eventual ; ; you had no con- 
flict to ſuſtain, as well might you demand ſalvage 
for giving the firſt information of a war. On the 
ſame principle, a Britiſh man of war on the breaking 
out of hoſtitities, might ſeize a whole fleet going, ig- 
norant of the war, into an ns 's port, and ſet up 
2 claim of ſalvage againſt them.“ On the authority 
of that judgment, the claim of military ſalvage can- 
not be ſuſtained. 

Then it is ſaid, “ if that will not ſupport the claim, 
there is another ground—that of ſalvage from dif. 
reſs ;” to which it is objected, that all plea of merit on 
this ground is done away, by bringing the veſſel out of 
her courſe to adjudication, and by other circumſtances 
of miſconduct. As to the firſt part of this anſwer, that 
the ſeizure was made alis intuitu, I ſhould not be 
diſpoſed to hold that ſufficient to defeat the claim. If 
a capture 1s made with an intention of prize, and the 


- ſhip turns out to belong to a friend, there is no rea- 


ſon why the original but miſtaken intention of the 
captor ſhould defeat any ſalvage intereſt, that might 
ariſe from other circumſtances in the caſe. | 

The next queſtion j is, whether the claim is defeated, 
by bringing the veſſel ſo much out of her way. Cer- 
tainly, if all the circumſtances attending the original 
ſituation of this fhip, were to be put out of conſider- 
ation, the captors would appear highly blameable for 
bringing her back, inſtead of helping her on her voy- 
age: But the Court cannot forget, that at the time 
of capture, the ſhip was actually going into a Spaniſh 
port, without any apparent excuſe for ſo doing, and 


without ſufficient documents of property on board, 
L 4 The 
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The captors had a right to bring her in as a prize, 


In this point of view, the bringing into Jerſey, the port 
of the privateer, and as ſuch, the moſt convenient 
port to the captors, was not improper. It this does 


not defeat the right, the Court has only to conſider, 
what is the nature of the ſervice performed. | It is 
that of ſending on board a number of men, and 


bringing the veſſel and cargo ſafe into port, This it 


may be ſaid, is no more than an act of humanity! ſo 
are all ſervices of ſalvage, acts of humanity z but ſtill 
they are ſuch as the policy of the law conſiders as 


entitled to reward. It is a ſervice of putting on board 


fifteen men and taking out five; that is, in fact, of 


lending an additional ſupply of ten men, and bring- 
ing the veſſel and a valuable cargo into a port of 


ſecurity, when both were going under a conceived 


neceſſity into a port of the enemy. It is a caſe 
of no very high merit, but I cannot ſay, it is a 


caſe in which 70 ſervice has been performed. The 
convenience to the claimant is ſomething diminiſhed 
by bringing her to a diſtant port; but, as I have ſaid 


this is juſtified by other circumſtances, I muſt conſi- 
der it in the fame light, as if the property, which is 
very conſiderable (a), had been brought to any other 
port, to which the parties would have had no reaſon 
to object. I ſhall direct the expences to be paid, and 
allow a ſalvage of 5o0/, 


* 


— 
— _— _—_ - * _ 


(a) Appraiſed value, 30,000 J. 
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THE LORD MIDDLETON, MoxTz1z Maſter. 


12 was a caſe of a recapture made by the Maria 
privateer, in which-a claim to a ſhare in the ſal- 
vage was advanced on the part of the King's armed 


Jan. 12th, 
1801. 
Claim of joint 
capture. Iden- 
tity of the 


veſſel not 
eſtabliſhed, 


cutter the Viper, on an averment of being in /; ght. claim rejeQed. 


The facts were, that the Viper being on a cruize, 
a ſtrange veſſel hove in fight; the Viper chaſed, 
and came up, and found it to be the privateer 
Maria, the actual re-captor; they then parted, 
the cutter ſtanding to north weſt; the next 
morning the Lord Middleton appeared in fight at 
a conſiderable diſtance; the Viper ſtood to and recon- 


noitered, and then ſtood off; the privateer came up 


in another quarter, and by the uſe of her ſweeps, the 


weather being a perfect calm, ſucceeded in getting up, 


and took poſſeſhon. It was not till ſome time after- 
wards, that a claim was ſet up on the part of the 


Viper. All the witneſſes examined from the Lord 


Middleton agreed, that the Viper, or an unknown ſhip 
in that direction, was ſeen from the Lord Middleton at 
the time of capture and four hours afterwards, but 
ſtanding on a contrary courſe. 


On the part of the Viper, The King's Advocate and 


Robinſon—The Viper was actually in fight, and ſeen 


by the enemy at the time of capture ; this is the cir- 
cumſtance, which is always conſidered as moſt mate- 
rial to eſtabliſh a caſe of conſtructive aſſiſtance; in 
oppoſition to what is alleged, that ſhe was ſtanding 
in a contrary direction, it is to be recollected, that 

there 
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The there was an entire calm at that moment, and there. 
02x, fore that no elongation of the veſſel's courſe took 


' - MnppLETON. 
— place, by which the proſpect of aſſiſtance could have 
8 been at all diminiſhed. | 


On the other fide, Laurence and S Sid 


JUDGMENT. | 

Sir W. Scott. —T think the claĩm on the part of the 
Viper, cannot be ſuſtained. It is hardly neceſſary to 
ſtate, that in caſes of this ſort the burthen of proof 
lies on the party ſetting up the claim of joint capture, 
The witneſſes examined in preparatory, ſay only, 
« That there was a one-maſted veſſel in ſight, at a 
great diſtance, but that they did not know what ſhe 
was.” An allegation has been given in, on the part 
of the Viper, ſtating, that the Viper was on a cruize 
off Belle e, and on the 22d June came up with the 
Maria, and ſtood off again to the north north-weſt,” 
being, as it appears, employed in carrying diſpatches 
to Lord St. Vincent. From this circumſtance, a pre- 
ſumption ariſes, that ſhe would uſe.all the expedition 
poſſible, in purſuing her own courſe. The next 
morning, this capture was made ; and the firſt quel- 
tion is, Whether the Viper is the veſſel that was ſeen 
from the captured veſſel ?—whether the identity of the 
Viper is proved? If any witneſs had been examined 
from the Viper, under releaſe, who ſaw the whole of 
the chaſe, that might have -proved this part of the 
caſe ; but no ſuch witneſs is produced: The fact of 
identity is left entirely bare, and deſtitute of proof, 
The witneſſes examined, from the captured ſhip, ſay, 


« That they ſaw, from on board the Lord Middleton, 
a veſlel, 
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a veſſel, at a great diſtance, but that ſhe could hardly 
| be ſeen on board the privateer.” They ſaw a ſhip at 
a great.diſtance, but, whether it was the Viper, or 
not, they cannot ſay. Nothing takes place to aſcer- 
tain the identity. The Viper does not come up, but 
- purſues her courſe ; and it is not till ſome time after- 

wards, that, on meeting the Maria again, a claim to 
ſhare in this capture is aſſerted. The identity is left 
to be made out by inference, which is not the way, 
in which ſo material a fact ought to be eſtabliſhed. 
But if that fact was proved, allowing the Viper 
to have been the ſhip in ſight, —ſtill, when I take into 
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conſideration that ſhe had before reconnoitred this 


veſſel, and had actually ſtood off on another courſe; 


without laying down any general rule to govern all 


caſes of ſhips ſteering a contrary courſe, I may ven- 
ture to ſay, that to pronounce for the intereſt of ſuch 
a claim as this, would be to carry the intereſts of 
joint capture to a greater extent, than has ever yet 
been done. There is no animus capiendi even to be 
preſumed in this inſtance. It is a much ſtronger caſe 
againſt the title to ſhare, than that of ſhips uncon- 
ſcious of the capture, which is going on, or of ſhips 
ſteering only by accident a contrary courſe. —This is 
a cafe of voluntary and deliberate dereliction. On 


both theſe grounds That the identity is not proved ; 


and ſecondly, That the claimant in joint capture had 
actually reconnoitred, and relinquiſhed all purpoſe of 
making a capture, I am of opinion, that this claim 
cannot be ſuſtained, 
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Salvage on 


' Ruſſian property 
taken out of the 


poſſeſſion of the 
French. 
Diftin&ions, 
overruled. 


| alteration, ſtared by the Court in the War Onſtan, | 


CASES DETERMINED 1N THE 


THE ELEONORA CATHARINA, 
KREAGH' Maſter. | 


Ta was a caſe of a Ruff an ſhip, taken on a a voyage 
from Archangel to London by a French privateer, 
and retaken by a Briti i cruizer on the 7th Decem- 


ber 1800. 


On behalf of a claimant of part of the cargd, 
Robinſon contended, —That ſalvage on the recapture 
of neutral veſſels had been allowed during this war, 
on particular grounds only, and in deviation from the 
former practice. That the ſpecial reaſons for this 


[2d Adm. Rep. p. 299.] were the irregular and ra- 
pacious-proceedings of the French cruizers, and the 


French Courts of Prize ; under which, it was almoſt 
morally certain, that every vefſel would be con- 


demned, without reſpect to the rights and privileges 
of a neutral character. That in this caſe, the ſame 


reaſons did not exiſt ; fince it had appeared, that a 
more regular courſe of proceeding had been reſtored ; 
and more eſpeglally, ſince this capture was made ſub- 


fequent to the convention between France and Ruſſia; 
under which it could not be ſuppoſed, but that the 
intereſts of the Ruſſian merchant would be protected. 


On a ſuggeſtion, That a quantity of oil had been 


thrown overboard, to lighten the ſhip in a ſtate of dif- 


treſs, it was prayed, that the Court would direct an 
average reſtitution to be made pro rata of the whole 


property. 
JuD@MENT. 


HIGH COURT OF ADMIRALTY. 


JUDGMENT. 
Sir IF. Scott, —lt is certainly true, has PD ſtand- 


y, taken out of the poſſeſſion of the enemy, is 

not elbe to ſalvage. It is the doctrine, to which the 
Court has invariably adhered, till it was forced out 
of its courſe, by the notorious irregularities of the 
French cruizers, and of the French government, 
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* doctrine of the Court has been, that neutral pro- 


* . 


Jan. I2th, 
15302. 


which procgeded, without any pretence of ſanQtion 


from the law of nations, to condemn neutral proper- 
ty. On theſe grounds, it was deemed not unreaſon- 
able, by neutrals themſelves, that ſalvage ſhould be 
paid, for a deliverance from French capture. The 
rule obtained early in the war, and has continued 
to the preſent time. It is ſaid, that a great alteration 
has taken place in the French proceedings ; and that 


we are now to acknowledge a ſort of return of © Sa 


turnia Regna. This Court is not informed, in a 
ſatisfactory manner, that any. ſuch beneficial change 


has taken place in the adminiſtration of Prize Law in 


the tribunals of France; and therefore It will continue 
to make the ſame decree, till the inſtructions of the 
Superior Court ſhall eſtabliſh a different rule. As little 
can the Court attend to the eapricious and fleeting 
politics of Ruſſia, at that period, under which, it is 
laid, this property would have been protected. They 
were, probably, unknown at the time; or, if known, 
it is not very likely that they would have availed the 
claimants, who were bringing a cargo of oil, tallow. and 
hemp to this Country, which was then to be taken, 
under ſuch a ſituation. of affairs, as the common enemy 

= 


— 
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The of Ruſſia and France. With reſpe& tothe oil, which 


ELronortaA 


rn. is faid to have been thrown overboard, it muſt: be re- 


— 


ws ferred to the regiſtrar and merchants, to report, whe. 


Jan. um, 
780 ther any or what part of this oil was thrown out, for 
the benefit of the ſhip and the reſt of the cargo. 
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1 Tau was a queſtion reſpecting a quantity of hemp, 
relaxation on being the produce of Rufia, and the property of 
ding r Ruſſian merchant, taken on board a Pruſſian ſhip, 


2 N on a voyage from Liebau in Courland to We 


duce of 

and the property 

of a Ruſſian mer- 

chant, nor contra- For the Captors, the King s Advocate and Robinſon. 


3 Hemp is now, by the law of nations, conſidered 
Sn as contraband, unleſs protected by the particular re- 
den. e laxations which have taken place, or by ſpecial arti- 
cles of treaty. The hemp in queſtion is not ſo pro- 

tected, but ſtands on the general footing. The re- 

laxation which has given greater privileges to neutral 

commerce, was introduced in favor of the exportation 

of the produce of neutral countries, being a/ſo the 

property of the merchant of the exporting country, and 

exported in ſips of that country. Where either of theſe 
circumſtances are wanting, articles of a contraband 

nature revert to their general liability to confiſcation. 

In the preſent caſe, the hemp i is not ſo documented, 

as to ſhew it to be even the property of the exporting 

l 
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country: It is deſcribed, only at large, as neutral 


property! Under that deſcription, it might be the 


property of a Dani/h merchant, and as ſuch, would be 
contraband, by the direct terms of the Daniſh treaty. 
On this fact, at leaſt, farther proof mult be exhibited. 
But, independent of that fact, it is ſubmitted, this hemp 
is confiſcable—as not being exported in the ſhip of the 
exporting country, The relaxation was introduced, 
principally in favor of the navigation of neutral coun- 
tries: It was accordingly required, not only that 
the cargo ſhould be the produce and the property of 


the exporting country, but alſo that it ſhould be ex- 


ported in the bottoms of that country. In the Jonge 
Pieter (a), which was a caſe of hemp, the property of 
Pruſſian ſubjects, exported from Koningsberg to Bour- 


(as) Adm. Nov. 
12th, 178 t, 
Lords, April 


deaux, on board a Dutch ſhip, this principle was 24, 1783. 


diſtinctiy averred in the printed reaſons of appeal. It 
is true, indeed, that caſe was reſtored, but not in oppo- 
ſition to this mode of reaſoning. Dutch ſhips had 
been particularly privileged by the treaty of 1674, 
to trade to ports of the enemy, even notwithſtanding 
they had contraband on board. Owing to that cir. 
cumſtance, the cargo being otherwiſe free, except 
on the ground that it was not on board a Prigſian 
ſhip, might be conſiderex. to derive ſo much protection 
from the privilege of the veſſel; ſince Dutch ſhips might 
be taken under the treaty, as privileged to carry on 
ſuch a trade, and might be conſidered, therefore, to 


this effect, as the ſhips of any country from which they 


were going. In another caſe in the laſt war, alſo, in the 
Maria Petronella (b), it muſt be admitted that Raſſian 
hemp on board a Pruſſian ſhip, was reſtored. But in 


that caſe the cargo was going, as was alſo the Jonge 
| Pieter, 


(b) Adm. 2783. 
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The | iter, on a deſtination to Bourdeaux, which is à mere 
8 Mercantile port. The difference of deſtination, is 2 
Fon. — Mg material circumſtance, diſtinguiſhing both thoſe caſey 
from the preſent caſe—in which the hemp was going 
to Amfterdam, the enemy's principal port of nayal 
equipment. On theſe grounds, the reſtitution 
which took place in thoſe caſes, will not conclude the 
preſent queſtion. On the original principle, under 
which the relaxation was introduced, this hemp i is 


ſubje& to confiſcation. 


p 20 


On the other fide, Laurence and Stabe — The caſes 
which have been cited, are directly in point; and 
the diſtinctions which have been attempted, are not 
ſufficient to defeat the application of thoſe precedents 
to the preſent caſe; under the authority. of thoſe deci- 
ſions, the practice has continued, invariably to this 
day; no inſtance can be produced, in which articles 
of a quality bordering on contradand, but otherwiſe 
privileged under the relaxation, have been held to 
be confiſcable, merely becauſe they were wot on 
board a ſhip of their own ctuntry.—It was farther 
contended, that the Ruſſian treaty, which had been 
ſigned in June 1801, previous to the ſailing of this 
, veſſel, was to be taken as removing all doubts on this 
queſtion, if any could otherwiſe have been entertained; 
ſince in that it is expreſsly declared, "That ſuch arti- 
cles ſhall be free, in neutral ſhips.” This difference, it 
Was ſaid, was obſervable between the preſent and the 
former treaty, that the former only ſtipulated for 
the freedom of the navigation of Ry/ja, whereas the 
terms were ſtudiouſly extended in the third article of 
II - the 
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the preſent treaty to- the commerce, as well as the na- 
vigation. 

It was replied, —That the terms © neutral ſhips” 
muſt be taken, obviouſly, to mean only the ſhips of 
the contracting country, which ſhould be then neutral 
as not engaged in the war. 


JUDGMENT. 
Sir W. Scott, — This is the caſe of hemp, being 


' Ruſſian property and produce, put on board the ſhip 


161 


The 


' AvyoLLo. 
f 


I 


Fan. 1 


of another neutral country, and deſtined to Amferdam. 


Hemp is certainly liable to be conſidered as generally 
contraband ; but in relaxation of the ſtrict principle, 
the general rule now prevailing, 1s, that being. the 
produce and property of the exporting country, and 
going in a veſſel of that country, it is not liable to 
confiſcation. + The queſtlon is, Whether, if it is put 
on board the ſhip of another country, that circum- 
{tance alone will defeat the relaxation, and leave it 
unprotected to the conſequences of its general cha- 


racter? The Treaty lately concluded with Ruſſia 


muſt, I think, be laid out of the caſe. The ar- 
gument has admitted, that the more ancient treaty in- 
cluded the navigation only: It is ſaid, however, 
that the late treaty expreſſes commerce alſo, as well 
as navigation; but as I underſtand it, commerce 
connected with the navigation: The extenſion, of the 


terms is only a more accurate expreſſion of what was 


before implied. The terms of the other articles of 
the treaty convince me, that this is the true. expla- 


nation, The ſecond article ſtipulates, © That the 


ſhips of the neutral power may, &c,”—then comes 
VOL, IV, , M8: the 
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the expreſſion on which the diſtiaction is raiſed, 
cc on board neutral ſhips ;*” that is, ſhips: of either 
of the contracting nations, being neutral: as it is 


- expreſſed in the French verſion. of the ſame ar- 


ticle, “ Sur les vaiſſeaux neutres.“ If the queſtion 
reſted on this point, I ſhould, without heſitation, ex- 
preſs my opinion, that no privilege is conveyed to the 
mere Ruſſian proprietor of the cargo by this treaty, 
that cargo being conveyed: by a foreign bottom. 
Although the preſent queition does not depend on this 
treaty, it may not be improper for me to ſay, in an- 


ſwer to what has been advanced, as the juſt interpre- 
tation of that treaty, that, in my apprehenſion, it 
is perfeQly clear that the terms do not point to any 


thing, but what is confined within the navigation of 


the two contracting Countries. 


The queſtion, then, being abſtracted from the 


treaty, is, Whether hemp, being the produce and 
property of the country, but put on board the veſſel 


of any other than the exporting country, is liable to 
confiſcation? Reference has been made to the caſe 


of the Jonge Pieter (a), in which it was decided, 
that this circumſtance did not render it liable to 


be conſidered as contraband. In that caſe, hemp 
being Pruſſian property, was put on board a Dutch 


ſhip, and ſent to Bourdeaux. It did not appear of 


what country the hemp was, but it was ſtrongly ar- 
gued, that, by the old rule, contraband affected the 
thip as well as the cargo; that the relaxation which 
had taken place, was introduced in favor of the ſhip, 
and as a conceſſion to the navigation of neutral coun- 
tries, when employed in the exportation of their 


own produce or manufactures; that caſes which did 
not 
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not fall within the reach of this principle, were ſtill 
ſubject to condemnation, under the old law; and on 
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this point, three caſes were relied on, — the Sanc- Tom, and, 


tiſſimo Sacramento (a); the Goede Vreede (b) ; and the 
Juffrow Mobetba (c). 


—— 


1780. 


Feb. 3, 1782 
6, 


On the part of the 2 it was contended, 3 . 
that the relaxation was not ſo reſtricted, as was aſ- July 18, 1782. 


ſerted on the other ſide; that the old rule was de- 
parted from, and, by the modern rule, neutral mer- 
chants were at liberty to export the produce of their 
own country, on their own account: That this being 
allowed, there was no reaſon why it might not be in 
other ſhips, as well as thoſe of their own country, it 
being equally in the courſe of their ordinary com- 
merce ſo to do. Of the caſes cited it was ſaid, that 
the firſt was a cargo of Bologneſe produce, ſold to a 
merchant of Genoa ; it was therefore Bologna hemp, 
going on Genoa account, and liable on that ground 
to confiſcation, The ſecond was a cargo of wheat, 
ſent by a Swede, who is by treaty diſabled from carry, 
ing wheat, — A vehicle, therefore, was uſed, which 
it was unlawful to uſe ; and the total diſability of the 
ſhip to carry ſuch a cargo, put the cargo into an un- 
lawful ſtate. The third was a cargo of timber from 
Dantzic, which could hardly be, and was proved not 
to be, in ſtrictneſs, the produce of the territory of 
Dantzic, but of the neighbouring kingdom of Po- 
land (d). Theſe are caſes in which the unfavourable 


(4) In the Court of Admiralty, the cargo of the Fuffrow Wobetha 
was condemned as contraband Auguſt 8, 1781.,—On appeal, that 
ſentence was reverſed, and the cargo decreed to be reſtored July 18, 
1782.— The Court of Appeal conceiving that Dan vic, though a 
free city, being within the immediate protection of Poland, wag 
entitled to export ſuch a commodity as one of its own products. 
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determination proceeded upon grounds that have 
nothing in common with the preſent caſe.—But the 
caſe of the Jonge Pieter was exactly parallel, being 
the caſe of a cargo of hemp on board a foreign ſhip. 


On that occaſion, the Court thought there ought to 


have been ſtronger proof that it was Pruſſian pro- 
duce; but decreed the cargo to be reſtored. —That 
caſe went up to the Lords, where the ſentence of the 
Court of Admiralty was affirmed. It is therefore a 
dire@ precedent binding on this Court; and in con. 
formity to that authority, I ſhall direct this cargo to 
be reſtored. | 


. On the part of the captors, it was then urged— That 


the property was not proved; that the hemp was not 
ſo documented, as to juſtify the captors in releaſing 
the cargo, without bringing it to adjudication; that 
it was, deſcribed only as © for neutral account,” 
which it might be, and yet be liable to condemna - 
tion; that the preſumption was ſtrong, againſt its 
being Ruſſian property, as it was notoriouſly the 
practice of Ruſſian merchants to export very little on 
their own account ;—that, on theſe grounds, the 
captors were, at leaſt, entitled to their expences. 


On the other fide, it was contended—That the 
proof had been pronounced ſufficient, inaſmuch as 
the Court had expreſſed a diſpoſition to reſtore on the 
original evidence. 


Court.—It is the caſe of bemp, which is not an 
indifferent article, but protected from confiſcation, 


only by being proved to be the property and produce 
of 
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of the exporting country. The preſumption that it 
is the produce of Ruſſia is ſtrong, from its being ex- 
rted from that country, of which it is a ſtaple com- 


modity. But the preſumption of property ariſing ' 


from that circumſtance, is very weak. It is the or- 
dinary practice of all countries, to ſhip articles very 
often on account of foreigners. The preſumption 
in this caſe is ſtill weaker, from the circumſtance 
mentioned in the argument, that it is the known 
courſe of trade of Ruſſian merchants,'not to be, in any 
great degree, the exporters of their own produce, As 
to hemp particularly, it is notorious, that the greater 
part of that which comes hither, is bought up in 
Ruſſia, and paid for there. Then what is the proof 
on board? Merely that is is © for neutral account!“ 
That is not ſufficient to expreſs its title to the 
privilege which it claims. If it belonged to mer- 
chants of any other country, exporting articles of 
this deſcription, and not the produce of their own 


country, it would be contraband. Then what had 


the captors to inform-them, that it was not liable to 
ſeizure? There could have been no more than the 
maſter's repreſentation, and that not on oath, and not 
| ſupported by the ſhip's papers. Conſidering that it 
is not an indifferent article, that it is abſolutely ne- 
ceſſary that the property ſhould be ſtated, to entitle 
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it to be conſidered as innocent, and that no ſufficient 


account is given of the property, I think it is a caſe 


tor farther proof, 
Farther proof being admitted, the cargo was re- 


ſtored, on payment of captor's expences. 
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vn THE CHRISTINA MARIA, KzunnoeR Maſter 


Pick and tar, T8 was a caſe of a cargo of pitch and tar, being 
Swedh _— the produce of Sweden, and the property of a 


chant, ane the ce diſÞ ate a taken on board a Swediſh ſhip, on 


oduce of 
— taken à voyage from Stockholm to Blockziel, Aug. 2, 1800, 


on a voyage 


2 te Reſtored( a). The expences of taking the 2 
and on boars tions were allowed to the captor. 


a Swediſi 4 | | ; 


ſhip—not eon- 
traband,—re- 
ftored. * 
74.24, IHE VRIENDSCHAP, BAR EN DS Maſter. 
1802. 3 | | 
Evidence. De- THls Was 2 caſe of a ſhip claimed for Mr. Tadſen, 
— wag deſcribing himſelf as reſident at Hooge, on which 


in a former caſe, farther proof had been ordered, on a preceding day, 


in which he wa 
ownerand tra 


of the veſſel, in- Tp qpas now argued, on the national character of the 
voked by the 


captor—Objec- claimant—T hat notwithſtanding he was deſcribed as 
—— of Hooge, it appeared from his own depoſition, in the 
ed—Reſtirution. Fortuna, Tadſen, of which ſhip he was both owner 
Adm. - Aug. z, and maſter, that he had been employed conſtantly in 


navigating to and from the ports of Holland. 


— — 4 


(a) In the Reſolution, Feb. 11th, 1302, a cargo of pitch 
and tar, from Stockholm to Leghorn, on board a Swediſh ſhip, 
and claimed for merchants of Stockholm, reſtored on the original 
evidence. 

The cargo having been taken by government, the expences of 
the claimant were decreed to be paid by government, reſtitution 
having paſſed on the original evidence. The captor's expences 
were alſo directed to be paid by government. 


Laurence, 
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Laurence, on the other /ide, objected That it was 


not admiſſible, according to the rules of evidence to 
invoke depoſitions from other caſes ; that in this in- 


tance it was ſtill more unwarrantable to advert to 
them, even without invoking them. 


The 
VRIENDICHAP. 


Feb. ob” 
1802. 


Court. The depoſitions alluded to, are the depo- 


ſitions of the claimant himſelf. I am of opinion that 
they are therefore fit to be uſed, not as deciſive of 


this caſe, but as evidence not improper to be taken 


in conjunction with that which this caſe affords. 
On the reſult of the evidence laid before the 
Court, | 


JuDGMINT. 

Sir V. Scott. During the time this perſon was en- 
caged in Dutch navigation, he is liable to be conſi- 
dered as a Dutchman; and that, not only in re- 
ſpe& to the particular veſſel in which he was em- 
ployed, but alſo in reſpeQ to other veſſels belonging 
to him, that had no diſtin& national character int- 
preſſed upon them. I do not mean to ſay, that if he 
had a houſe of trade at Hooge, from which a trade 
was carried on to other ports of the north, his em 
ployment in Dutch navigation would neceſſarily affect 
that particular and diſtin& commerce; but it would, 
I think, ſpread its conſequences over his affairs gene- 
rally, and on ſuch of his property as might be em- 
ployed in a courſe of trade, that had no diſtinct na- 
tional character belonging to itſelf This perſon ap- 
pears, not only to have been engaged in Dutch navi- 
gation, but to have been very much reſident in Hol- 
land. It is not an occaſional viſit to Altona, or Hooge, 
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| The that will continue his native, neutral character to 
ban. him. He appears to have gone to Altona, November 
Feh.2d, 1797, and to have returned again to Holland in Jan. 
* 1798. So again he goes in March 1798, and returns 
in April. It is not ſuch fugitive viſits as theſe, to the 
place of his birth, that. will entitle him to retain the 
benefit of a neutral character, in Febr. to a re- 
gular courſe of employment in the enemy's country 
and trade. Such a pretenſion would be utterly i in. 
conſiſtent with the rules which this Court is obli ged 
to lay down, in aſcertaining queſtions of domicil. 
The former part of the hiſtory of the ſhip, in the 
preſent caſe, is ſuch as, according to the received 
principles of this Court, would impreſs a Dutch na- 
tignal character upon her. In the latter part, there 
are ſome voyages between neutral ports, but ſtil], 
nothing to fix a Daniſh character, or to prevent her 
from being conſidered as property, that has no pecu- 
liar and diſtinQ national character impreſſed upon it. 
It is faid, that Mr. Tagſen has diſcontinued his reſi. 
dence in Holland fince 1798 : If that be ſo, it may 
be a material circumſtance in his favor. It would, 
certainly, be very ſatisfactory to the Court, to know 
where Mr. Tadſen has been ſince the date of his laſt 
affidavit, and 1 ſhall give him an opportunity of 
ſtating it. 


— — 


© 
1 


Farther proof ordered to be 0 


„ April 28, On 2 ſubſequent day (a), this ſhip was reſtored, 
es. farther proof being made to the ſatisfaction of the 
Court. 


THE 
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THE MADONNA DEL BURSO, 
AN roNopol. 1 Maſter. 


1s was the caſe of a ſhip and cargo belonging 


to Greek merchants, ſeized Nov. 1797, in Dingle - 


Bay, by Edward King Hill, commander of a reve. © 


Caſe of loſg—- 
Demurrage— 


nue cutter, and proceeded againſt, in the firſt in- - 


ſtance, in the Court of Admiralty of Ireland, as 
droits and perquiſites of his Majeſty in his Admiralty 
of Ireland on a ſuggeſtion, that the ſhip and cargo 
were bound to Amſterdam, in oppoſition to the oſten- 
ſible documents, repreſenting a deſtination to Ham- 
burgh—that the maſter had been guilty of a ſup- 
preſſion and ſpoliation of papers, and that the pro- 
perty actually belonged to enemies. 

A claim was given for the ſhip, by the maſter, and 
for the cargo, by Mr. Barthold, the correſpondent of the 
proprietor, on a ſuppoſition that the Court of Admi- 
ralty of Ireland, was properly competent to entertain 
the queſtion. But afterwards, on farther conſidera- 
tion and advice, an exceptive iſſue was tendered, on 
the part of the claimant, objecting, * that the Court 
of Admiralty of Ireland, as conſtituted under the act 
of the 23d and 24th of his preſent Majeſty, had no 
power or juriſdiction to proceed on any manner of 
captures, ſeizures, prizes, or repriſals of any ſhips or 
goods, that ſhall be taken in the ports. or creeks of 
Ireland, &c.” on theſe grounds, a prohibition was 
obtained in the Court of Chancery of Ireland, 
inhibiting the Judge of the Court of Admiralty 
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(a) April 23d, 


Admiralty, in the King's Bench of Ireland. That 
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from proceeding farther. A ſhort time previous to 


ing that rule abſolute, the King's Advocate direQed 
the proceedings in the Court of Admiralty of Ireland 


to be diſcontinued ; after this diſcontinuance, - farther 


time was conſumed in an action entered by the claim. 
ant of the cargo, againſt the officers of the Court of 


action was aſterwards dropt: and in March 1801, 
proceedings were inſtituted in the High Court of 
Admiralty of England by the Proctor of the Admi. 
ralty, againſt the goods and merchandize laden on 
board the ſhip, but not againſt the ſhip herſelf, The 
libel againſt the ſhip had been withdrawn in the Court 
of Admiralty of Ireland, and ſhe had been directed to 
be reſtored ; but owing to the ſtate in which ſhe then 


was, the . declined to take poſſeſſion, 


JuDcMENT. 


Sir W. Scot.— This is the caſe of a ſhip which is un- 
queſtionably Ottoman ; ſhe is not at preſent proceeded 
againſt, as 1 underſtand, in this Court; and thoughpro. 
ceeded againſt in the Court of Admiralty of Ireland, yet 
ſhe was directed to be reſtored upon the original proof. 
This ſhip coming from the Eaſtern part of Europe, 
was forced, by ſtreſs of weather, to put into Dingle 
Bay, in Ireland, and was there ſeized by the maſter 
of a Cuſtom-houſe cutter, Edward Hill, in November 
1797, the cargo being intended for Amſterdam, with 
an oſtenſible deſtination to Hamburgh. 

The Court has, upon a full inquiry into the proofs 


of property produced, weighing all the ſuſpicions 
which 
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which the imprudence, and improper conduct of the 
parties, and their agents, had thrown upon it, finally 
pronounced itſelf ſatisfied, that the cargo belongs to 


the Greek merchants, for whom it is claimed. The 


preſent queſtion js upon. the detention, and damages 
occaſioned by the detention of this ſhip and cargo. 
It does not appear that any proceedings were com. 
menced againſt this ſhip, or the valuable cargo, which 
ſhe contained, until the latter end of February 1798, 
that is, for the ſpace of above three months. However 
juſtifiable the ſeizure may have been, the firſt obliga- 
tion which the ſei zor has to diſcharge, is that of ac. 
counting, why he did not inſtitute proceedings againſt 
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this veſſel and cargo immediately; and unleſs he can 


exculpate himſelf, with reſpect to delay in this mat- 
ter, he is guilty of no inconfiderable breach of his duty. 
It would be highly injurious to the commerce of other 
countries, and diſgraceful to the juriſprudence of our 
own, if any perſons, commiſſioned or non-commiſſion- 
ed, could lay their hands upon valuable foreign ſhips 
and cargoes in our harbours, and keep their hands 
upon them, without bringing ſuch an act to judicial 
notice in any manner, for the ſpace of three or four 
months. The complaints, which ſuch a conduct tole- 


rated by this country, would provoke againſt it from 


foreign countries, are not to be deſcribed ; and it is 
Not very eaſy to ſuggeſt, how the real honour of the 
Country, connected as it is with its juſtice, could be 
defended againſt ſuch complaints. 

The general dutyof attending to conſiderations ofthis 


nature, becomes more peculiarly incumbent on the ſub- 
jects of this country, in reſpect to veſſels ſailing underthe 
protection of the Ottoman Porte—aState long connected 


3 with 
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with this country by ancient treaties, and at the prefent 
day, byengagements of a peculiar nature. Independent 


— of ſuch engagements, it is well known, that this Court 


; March 1 th, 


is in the habit of ſhewing ſomething of a peculiar 
indulgence, to perſons of that part of the world; The 
inhabitants of thoſe countries are not profeſſors of 
exactly the ſame law of nations with ourſelves; In 
conſideration of the peculiarities of their ſituation 
and character, the Court has repeatedly expreſſed a 
diſpoſition, not to hold them bound to the utmoſt ri. 
gour of that ſyſtem of public laws, on which Euro. 
pean States have ſo long acted, in their intercourſe 
with one another, But let it not be repreſented, as it 
has been thrown out in argument, that the Court has 
done, in this inſtance, what it would not have done 
in any other caſe ; The Court has done no more, than 
it was bound to do in this whole c/a/s of caſes; with 
reſpe& to which, it has been repeatedly laid down, 
that all the rules to which the European States 
are properly ſubjected, cannot be rigidly ' applied. 
So attentive is the Court to the peculiar nature 
of theſe caſes, that it never entertains them at all, 
without notice given to the Ottoman Miniſter, 
and to the Turkey Company; and when quel- 
tions, in which merchants of thoſe countries are inte. 
reſted, are brought for its adjudication, It certainly 
decides with that ſort of indulgence, which would be 
very much miſapplied to the caſes of ſuch individuals, 
as are the ſubjects of the Chriſtian States of Europe. 
Let it not therefore go out to the world, that in this 
caſe the Court has, in any manner, over. leaped i its ac· 
cuſtomed practice. 
Theſe conſiderations ſhould have impoſed on the 
ſeizor a peculiar degree of caution ; a caution which 
ought 
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ought to have accompanied his proceedings in every <. 


ſubſequent ſtage, even if the original ſeizure had 


been ever ſo juſtifiable, Let us then ſee what caſe is © 


ſet up, for not having inſtituted any proceedings, for 
conſiderably more than three months. All that I 


have heard is, that the ſeizure was made in Dingle 
Bay, and that this is a place very far from Dublin. 


How is this to excuſe him? Suppoſe an Engliſh cuſ- 


tom-houſe officer, had made a like ſeizure in 


Polperry Bay on the coaſt of Cornwall, or in Pul. 
whelly Bay, on the coaſt of Wales, much more remote 
from London, than Dingle Bay is from Dublin, would 
this Court endure to hear him aſſign that diſtance, as 
any excuſe or juſtification, for not proceeding for 


three or four months? What ſteps were taken to ob- 


tain legal advice? For it is the firſt and univerſal duty 
of thoſe who do not know how to proceed, to apply 
to thoſe who do. Mr. Hill writes, it is ſaid, to the 
Commiſſioners of the Cuſtoms, to acquaint them with 
what he had done. I do not ſay, that this was an im- 
proper ſtep for a man to take, who is anſwerable to 
his ſuperiors for the propriety of his general conduct; 
but is this all that he ought to have done? Is it the 
moſt important part? Ought he not to have given 
immediate notice to the officers of the Admiralty, that 


he had ſeized a ſhip. and cargo as droits of Admiralty. 
The Commiſſioners of the Cuſtoms have nothing to 


do with ſuch droits, as they very properly tell him 
in their anſwer. He might juſt as well ſuppoſe, that 
he had ſatisfied his duty, by writing upon ſuch a matter 
to officers of any other deſcription. I do not impute 
it to him, that he did not write to this Country, 
to the Briti/h Admiralty Court, or to any of its offi- 
cers. It would be too much to expect, that he ſhould 

h have 
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have taken upon him to decide, upon a matter on 
which perſons of learning may entertain different opi. 
nions. If he had applied to the eminent perſons in 
the Court of Admiralty of Ireland in due time, he 
would have completely aſſoiled himſelf; what I im 

to him, as groſs miſconduct, is, that he did not apply 
to them, till after he had kept this Ottoman ſhip, with 
a cargo of great value, in this open bay, during the 
extremity of the winter ſeaſon, expoſed in the manner 
that ſuch a ſhip and cargo muſt be expoſed—and all 
this upon his own private opinion, without putting 
himſelf in motion to obtain proper advice, till fome 


time, according to his own account, in the month 


of February. I am ſurpriſed to hear of any defence 
that can be ſet up for ſuch conduct; in truth, all the 
defence that I have heard, is the words © Dingle Bay,” 
and © that he did not know how to act in ſuch a re- 
mote place.” To which I have to anſwer, that they 
who do not know how to act upon ſuch ſeizures, 


| ought not to venture upon making ſuch ſeizures, 
He ought to have kept his hands off, or reſorted to 


good advice, as ſoon as he laid them on. If he will 
not do the one or the other, he muſt be the ſufferer; 
E have no doubt in pronouncing a demurrage againſt 
him, for conduct utterly inexcuſable, particularly con- 
nected as the caſe is, with the national character of 
this veſſel. In eſtimating the quantum of demurrage, 
I ſhall allow him the benefit of ſo much time as 
would be neceſſary for tranſmitting the papers to 
Dublin, and obtaining advice thereon ; recolleQing 
how much thoſe eminent perſons are involved in 


buſineſs of various kinds, I ſhall allow him the benefit 


of full three weeks, for theſe communications with 
Dublin. 
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Dublin. The allowance is, I think, liberal; for 
though I have heard much ſaid of the diſtance of 
Dingle Bay, which I do not obſerve to be fo very con- 
fiderable, I cannot doubt that it has a very open 
and conſtant intercourſe with the capital. Beyond 
theſe three weeks, 1 hold Mr. Hill liable in demur- 
rage. 

It has been thrown out in argument, that the ſame 
delay would have taken place, and therefore that the 
ſame harm would have happened, if the ſhip had 
been proceeded againſt here. This, if true, is ſmall 
ſatisfaction to the claimant ; but how could it have 
happened in fact, unleſs the ſeizor was guilty of the 
ſame delay, in which caſe he would have been 
anſwerable in the ſame manner ? Would this Court 


foreign valuable ſhip for ſuch a length of time, in ſuch 
a ſituation, without any proceeding ? The very firſt 
ſtep taken, would have been to call upon him to juſtify 
his conduct, be the ſhip and cargo what they might. 
If ſuch a ſeizure had been made here, what would 
have followed? The depoſitions would have been 
immediately taken, and ſent up along with the ſhip's 
papers, or poſſibly the ſhip's papers alone, with ſome 
account of the circumſtances of the behaviour of the 
captain, and theſe would have been immediately ſub. 
mitted by the Proctor of the Admiralty, to the Coun- 
fel for the Crown, in order to obtain their inſtructions. 
I cannot but think, that the caſe would have immedi- 
ately appeared to them a caſe for reſtitution of the ſhip, 
and a caſe of ſuſpicion, of vehement ſuſpicion, reſpect- 
ing the cargo—a ſuſpicion principally excited by the 
behaviour of the maſter, and the falſe repreſentation of 
the 
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r the voyage, contained in the papers, but not amount; 
' Mapoxxa ti 1... concluſive demonſtration of the total falſehood 
—— of che claim. The effect of ſuch miſconduct would 
March 18, juſtly have operated to the forfeiture of freight and 
| expences, on the part of the ſhip. But an order for 
further proof of the cargo, would, I preſume, have 
been conſented to on the part of the Admiralty, If 
the matter had taken this courſe, a fortnight might 
have been ſufficient for the diſpatch of the buſineſs; 
the cargo would have been delivered upon. bail to the 
claimant, or, if he declined taking it, would have been 
taken poſſeſſion of by the Admiralty, and have been 
brought to a port of ſecurity, perhaps in this ſame vel. 
ſel, and there ſold at a good market, for the benefit 
of thoſe who might be ultimately entitled. {The ſhip 
might have gone about her buſineſs, with her maſter 
and crew unbroken, with her ſtores unbroken, and 
with ſome little advance of money, ariſing from the 
new freight, for the neceſſity of her homeward voyage. 
All the inconvenience ſuſtained, would have been the 
delay of payment for the cargo, if proved to be neu- 
tral, and the forſeiture of the original freight for the 
| ſhip—inconveniences not to be complained of by thoſe, 
who had brought them upon themſelves, by prevari- 
cating documents reſpeCting the voyage, and by the 
raſh and intemperate conduct of the maſter entruſted 
with it. At any rate, the matter might have been 
diſpatched within a time much ſhort of that, in which 
this ſhip and cargo lay, without being brought to the 
notice of any Court whatever. 
This, I think, is the natural courſe which the matter, 
according to my apprehenſion, would have taken; be. 


cauſe nobody has . any 3 that I know of, 
- the 


has nothing. to do with ſuch difficulties, to: by 


ke Ad —ͤ— Yann — * * 


dien Court of AblALrE. 


| the neutral ownerſhip of the veſſel ; and plies that 


know of, has contended any where ſeriouſly, that the 
cargo was liable to abſolute condemnation, upon the 


original evidence, though liable to very malignant ſuſ. 


picion. But ſuppoſe that the Counſel for the Crown, 
had thought it their duty to take the opinion of the 
Court upon the cargo in the firſt inſtance, (as they 
might not improperly have done,)—In that cale, | it 


is faid, © a delay muſt have taken place, becauſe this 


Court would have felt great delicacy, in proceeding 
upon a ſhip and cargo lying in a port of Ireland, on 
account of the unſettled queſtion of nden! J 

Certainly nothing could be further from the inclina- 
tion of this Court, than to encounter the hazard of 
any thing like a conflict with the ſiſter juriſdiction of 
Ireland. But {till the neutral is not to ſuffer on that 
account; he would have his chain upon the govern- 
ment of the two countries. A Belligerent Nation 
which is in the exerciſe of theſe rights of war, is bound 
to find tribunals for the regulation of them—tribunals 


clear in their authority, as well as pure in their admi- 


niſtration; and if from cauſes of private internal poli- 
cy, aifng out of the peculiar relation of the compo. 

nent parts of the Belligerent State, difficulties ariſe, 
the neutral is not to be prejudiced on that account; 
he has a right to ſpeedy and unobſtructed juſtice, and 


queſtions of domeſtic conſtitution. 

It is then ſaid, “ that the maſs of buſineſs under 
which this Court was then labouring, ſo choaked up 
the avenues to juſtice, that the cauſe if entertained by 
the Court, could not have been heard for a conſider- 


able time.“ If it went upon an order for further proof 
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by. conſent, there would have been no neceſſity for 
fach a hearing; but if not, ſtill it is no ſecret, that thi 


| Her * _ Court has never thought it a breach of that equal ju. 
1803. 


tice which it owes to all its ſuitors, to ſuffer a cauſe to 
be interpoſed, that, from its magnitude of intereſts or 
other circumſtances of juſt weight, had a 8 
claim to a pre· audience. By the counſel for the claim. 
ants, it has been aſſerted, that an order was ſent to 
the Court of Admiralty in Ireland by the government, 
for the releaſe of this ſhip and cargo, and that obe. 
dience to that order was declined by the Court, upon 
an opinion, that the Court itſelf had an intereſt in theſe 
droits. How theſe fa&s ſtood, I am not ſufficiently 
informed by theſe papers ; ; it ſeems rather difficult to 
reconcile ſuch an order from Government, with the 
proſecution at preſent maintained againſt this cargo; 
but if ſuch an order had been ſent to this Court, It 


certainly would have met with an inſtant obedience; 


becauſe the Crown having the only beneficial intereſt 
in droits here (the ſeiſor having nothing but a mere 
expectation of bounty), and the Crown having an 
undoubted right to exempt from the operations of 
war, any individual ſubject of the enemy himſelf, this 
Court would, in purſuancc of ſuch an order releaſe the 
property, although it directly appeared to be an enemy's 
property. If the Court of Admiralty of Ireland had 
an intereſt of its own in ſuch droits, which has been 
repeatedly thrownoutin argument, that might properly 
produce a different conduct on the part of that Court; 
if it has ſuch a right, it is I preſume by virtue of ſome 
ſpecial grant; for this Court poſſeſſes no ſuch intereſt, 
and is not aware of any poſſible ground, on which 2 
Court of Admiralty can, by virtue of its mere general 
conſtitution, claim It, 

Reſpecting 
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Reſpecting the next demand, the claim of actual da- 


mage done to the ſhip, during the time ſhe continued 
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in Mr. Hill's poſſeſſion, I have to lament, 
brought before me in a more fatisfaQtory manner. What 

the parties ought each to have done, for their own ſecu- 

rity, after the reſtitution, was, to have had an accurate 

ſurvey taken, andan authentic report made of herſtate 

and condition, But neither the one nor the other have 
done what might have been reaſonably expected from 
both. That ſome damage was ſuſtained before pro- 
ceedings were commenced, cannot be doubted upon 
the general face of the facts: Here is a valuable ſhip 
expoſed in this bay, during the whole extremity of 
the winter ſeaſon, in the neighbourhood of a country 
deſcribed to be ſemi-barbarous, her maſter turned out 
of poſſeſſion, and the crew, a parcel of Greek ſailors, 
without any ſuperintendance! Is it to be ſuppoſed, 
that, in ſuch a ſtate, there was no deterioration, no 


waſte, no ſpoil, no embezzlement? I therefore pro- 


nounce for damage generally, referring to the Regiſ- 
trar and merchants to conſider the quantum, as well as 
they can aſcertain it by affidavits to be exhibited on 


either fide, with liberty to reſort to the Court on any 


matter of difficulty. So much for the claims of de- 
murrage and damage againſt Mr. Hill perſonally, 


while the veſſel continued under his hand, without the 


inſtitution of any proceedings whatever. Of what 


paſſed afterwards, it is my inclination as it is my duty 
to ſpeak with all delicacy and caution, 

Proceedings were inſtituted againſt this property, ag 

a droit of Admiralty, in the Court of Admiralty of 

Ireland. They depended long: I have not looked 

particularly into them, having no right to exerciſe any 
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particular judgment upon them. But I underſtand 
that the proceedings of the Court were finally inhi. 
bited by a judgement of the Court of Chancery in 
Leland;. and the fact is, that a proceeding de novo is 
commenced in this Court of Admiralty. The legal con- 
cluſion appears to. be, that the proceeding in the Jriſh 
Court of Admiralty was coram non judice; for I muſt” 
regard that judgment of the Court of Chancery, ag. 
deciſive upon this matter, as much as I ſhould. be 
bound to do a like judgement of inhibition of the 
Court of Chancery in England, upon any proceedings 
of this Court, even if I ſhould be preſumptuous enough 
to entertain any lurking difference of private opinion, - 
upon the rectitude of that judgment. But ſuppoſing 
the proceedings to have been coram non judice, ſtill I 
am far from inſinuating, that they were commenced 
from error, on the part of thoſe who adviſed them; 


knowing the high character of the perſons concerned, 


I conſider theſe proceedings as ariſing out of an unſet. 
tled ſtate of things, in which theſe gentlemen could 


not conſider themſelves, as conſcientiouſly, and ho- 


nourably at liberty to abdicate their claim of juriſ- 
diction, in the firſt inſtance. But I muſt revert. 
again to the principle I have laid down, that the neu- 
tral is not to be prejudiced by that; it is no buſineſs of 
his to ſettle the points of conſtitution, or fight the 
battles of conflicting juriſdictions; he is charged with 


having ſubmitted to the juriſdiction, but how could he 


help following the proceeding into that Court? If he 
had even inſtituted the proceeding himſelf, I do not 


think that a foreigner applying to a Court of apparent 


competency, which entertained the ſuit, would have 
barred himſelf as an author of his own wrong. But 
he only followed where he was led; and if he has been 

| put 
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put to expence in conſequence, of proceedings in a 
Court which could not do him juſtice, but which 
entertained the ſuit, not from any error imputable to 
the Court itſelf or its practices, but from the unſettled 
fate of juriſdictions in the two countries; will not 
call it a damage which he has ſuſtained, but it is that, 
for which he appears to have ſomething like a conſci- 
entious demand, againſt the etna of oge Court, 
or both. - 

In the courſe of this diſcuſſion i it has been repeatedly 
aſked, why did not this man take away this ſhip as 


as ſoon as ſhe was releaſed ? The fituation of the man 


is itſelf an anſwer to the queſtion. Here is a perſon 
utterly unacquainted with the laws and language of 


the northern and weſtern ports of Europe, detained in 
this remote bay of Ireland, without any agent to apply 
to (for Mr. Barthoid was only the agent for the cargo, 
and all that he did for the ſhip could be mere charity 
or prudence), without a ſixpence in his pocket, or cre- 
dit upon the cargo; which was ſeparated from the ſhip, 
and ſubjected to a proceeding. How was this Greet 
maſter in Ireland, in as helpleſs a ſtate as a foreigner 


can be conceived to be placed in, to repair his ſhip, 


after twelve months detention, to victual her, to ſtore 
her, to collect his diſperſed crew, and to ſatisfy their 


preſſing demands, and to ſet out on his return to Con- 
ſantinople ? It appears to me rather harſh language to 
hay, that he ſhould have gone about his buſineſs, with- 
out pointing out the means by which he could do 
it, It is telling a man to walk without legs 
The conſequence has been, that the ſhip has been 


lying rotting in Dingle Bay, and he himſelf lying rot. 


ting in a priſon, and the ſhip has been finally fold for 


à Mere * In all this there is ſomething which 
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that in this caſe, where the maſter avows, upon his de- 


it is not held, abſolutely and concluſively, to bar the 


havemorethanits ordinaryeffect, particularly, connected 


deſtruction of ſome papers. The practice of holding 
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1 will not call damage, but which founds a highty 


equitable claim of compenſation. 

Then as to the cargo, it has been ſold to great dif. 
advantage, it is ſaid much below its original value 
Something of damage muſt have taken placein reſpe& 
to the cargo, which I refer generally to the Regiſter 
and merchants. . I obſerve that 4000 J. has been re- 
ceived in Ireland for duties, and is retained ; a fact 
which I do not immediately know how to recbadile 
with the fact, which has been repeatedly afferted, and 
not denied in this diſcuſhon, that the government of 
Ireland did, in an early period, iſſue an order for the 
releaſe and reſtitution of the whole property. 

It has been contended, that all the loſs and all the 
inconvenience has been produced, by the miſconduQ 
of the parties themſelves, by the bills of lading, 
which held out a falſe deſtination, and by the maſter's 


out a falſe deſtination, (which in this caſe is ſworn to 
have been done at the inſtance of the inſurers), is un- 
queſtionably a bad practice, founded on a ſilly and dan- 
gerous policy, and penal to the party who employs it. 
But when I conſider how familiar it is in the practice 
of other nations, and that even when it occurs there, 


admiſſion of farther proof, unleſs the falſehood is ſup- 
ported by a concurrent falſehood of the depoſitions, 
or by other circumſtances of grave ſuſpicion, —canl ſay, 


poſition, the real voyage he was to purſue, that it is to 


with the habitual indulgence ſhewn to the ſubjects of the 
Porte ? Can it juſtify the detention for ſuch a length 
of 
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of time wichout any proceeding ?—and all the expence 


of proceeding in a Court, which eventually is de- 


clared to have no founded juriſdiction? and all the 
waſte of property conſequent upon both theſe cauſes ? 
Again; the captain deſtroyed papers after the ſeizure— 
a moſt raſh act; but what is the penalty? a forfeiture 
of his freight and expences in ordinary caſes, a dimi- 
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nution of his credit, greater or leſs, in proportion to 


the motives under which he appeared to have acted, 
and a neceſſity for further ſtrict proof not the deſtruc- 
tion of the ſhip by a ruinous detention ; The Maſter 
ſwears, that he deſtroyed theſe papers after the cap- 
ture, which contained nothing of conſequence more 
than the real deſtination, and that he did this in a fit 
of paſſion, for which he was condemned by his mate, 


upon the ſeizure. Agitated by the difficulty in which 


he was involved, conceiving himſelf to be oppreſſed, 


and ſubject to that irritability of temper, to which the 
people of his country are peculiarly liable, he com. 
mitted this raſh act. In ſuch a caſe, ſuppoſing the 
parties to be of the ordinary deſcription, the Court 
would have puniſhed the act, by condemning him in 
all the expences of the captors, if the cargo was even- 
tually reitored, and by refuſing him his freight and 
expences if it was condemned, and there the matter 
would have ended. 


Upon a full and deliberate inveſtigation, conducted 
with the moſt jealous attention, I have finally reſtored 
the property of the cargo, and in the caſe of an ordi- 
nary European maſter, who had nothing to complain 
of, I ſhould have followed that ſentence, by a ſentence 
condemning him in the captor's coſts. But I muſt 
conſider here, how much this man and his owners 

have 
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RI. his! already fulſered beyond the extent of that 
"Bunge: penalty—That theſe acts of miſcondu& ought to 
3 entail on the parties, all the accumulation of wretch. 
1802.  edneſs which has been produced, I think i it is — 
ſible to maintain for a moment. 

Upon theſe conſiderations, I think there is inch of 

what I ſhall not call damage, but a loſs which calls for 
compenſation; I ſhall refer it to the Regiſtrar and 

+ merchants to conſider what has been the undue dimi. 
nution of the value; adverting likewiſe to the expence 
of proceeding in I and to the payment of the 
duties. The diſtreſſes of the maſter render him a juſt 
object of the compaſſion of ,government. It has been 
repeatedly ſaid by the officers of the Crown, that Go. 
vernment will very willingly attend to any recom. 
mendation from this Court, and I am happy to find 
that it will do ſo. At preſent it is not neceflary for me 
to do more, than to refer the quantum of loſs to be ab 
certained bythe Regiſtrar and merchants. Iam induced 
to hope from the declarations I have juſt alluded to, 
that it will be unneceſſary for me toadverttoaqueſtion, 
to which my attention has been repeatedly forced, in 
the courſe of this diſcuſſion, how far the Crown acting 
not upon its own prerogative rights, but in the office 
of Admiralty, can be made at all anſwerable for da- 
mages, accruing toproperty in the hands of its officers? 
I ſhall only ſay generally, that I ſhall enter on ſuch a 
queſtion, if compelled, with all the reverence which is 
due to the rights and intereſts of the Crown, and with 
all the regard due to that juſtice, which is demanded, 
on the part of other governments, and their ſubjeQs, 
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THE PEACOCK, Corrs Maſter. 5 Fe. oth 


HIS was a caſe of an American ſhip, with a cargo Coſts and 
of wine, taken May 1801, on a voyage from Page cared ts 
Cadiz to London, but bearing an oſtenſible deſtina- {wand de- 


tion to Altona. 3 


For the Captors, the King's Advocate and Sewell 
contended, that Cadiz was to be conſidered as a 
blockaded port de facto, though no public notification 
had appeared ; that it was ſo underſtood by the cruizers 
on that ſtation, and alſo by the merchants of Cadiz, 
by whom a reference was made to the ſtate of 
Cadiz, as a blockaded port, in ſeveral letters, both 
in this and other caſes. That if in the opinion of 


the Court this blockade ſhould appear not to have 
VOL. IV. EG been 
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been ſo enforced, as to fab; ect the property to con- 
fiſcation, it would at leaſt juſtify the captors in 
bringing ſuch a caſe to adjudication, eſpecially ſince 
the ſhip was going under falſe papers, and there 
had been a e n of papers, at the time of 


capture. 


On the part of the Claimant, Arnold argued,—that 
there was not only no cauſe of condemnation, but 
that the captors had been guilty of ſuch miſconduct, 
as to entitle the claimant to coſts and damages, 
That the ſpoliation of papers complained of, was 
occaſioned by the captors themſelves coming down, 
and firing under Freneh colours; that the papers 
were merely letters from American ſailors in Cadiz, 
to their friends in London, and deſtroyed, only left 
they ſhould betray the real deſtination to London, 
That if captors were juſtified in reſorting to falſe 
colours, as an allowable ſtratagem of war, they muſt 
at leaſt not impute to the claimant, the deſtruction 
of papers produced by it, as 2 fraudulent ſpoliation, 
It was farther ſaid, that the claimant had ſuſtained 
conſiderable loſs by the captor's carrying the ſhip 
to Liſbox ; and that, as to the blockade of Cadiz, 
no ſuch thing was known to the Engliſh Conful at 
Liſbon, as appeared from his declaration in one of 
the papers. The Court reſerved the caſe for further 
conſideration. . 


JUDGMENT, 
Sir W. Scott—This was an American ſhip and 
cargo of wine, taken on a voyage from Cadiz to 


Londen, 
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London, on the 19th of May 1806, and carried 
into Liſbon, where they were detained a long time, 
though no proceedings wete commenced till they 
were afterwards brought to Ferſey. The depoſitions 
of the maſter and the ſhip papers were brought in, 
and the parties Teem to have conſented to an order 
for farther proof, though there was, I think, ns 
great doubt arifing on the queſtion of property. The 


maſter ſpeaks poſitively in his depoſition, and, I am 


to ſuppoſe, would ſpeak in the ſame manner on being 


interrogated by the captorz; the documents concur 
in repreſenting the veſſel as an American ſhip, and 
the maſter verifies the property of the cargo, alleging, 
as his means of information, that it was purchaſed 
by the proceeds of the outward cargo. The only 
circumſtance that could have raiſed any ſuſpicion was, 
that ſome papers were thrown overboard ; but the 


account given of this circumſtance is, that they 


were letters of American ſailors, directed to theit 
friends in London, which might have betrayed the 
real deſtination to a French captor, and have led to 
condemnation in a French Courtz and it is to be 
remembered, that the privateer came down under 
French colours. This is called a ſpoliation of papers, 
but how produced? By the privateer's failing and 
firing under falſe colours. To fail and chaſe under 


talſe colours, may be an allowable ſtratagem of war, 


but firing under falſe colours, is what the maritime law 
of this country does not permit; for it may be attended 
with very unjuſt conſequences; it may occaſion the 
loſs of the lives of perſons, who, if they were apprized 


of the real character of the cruizer, might, inſtead of 


reſiſting, implore protection. 
0 2 The 
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to the pretended voyage to Altona, and importing a 


the falſe deſtination, viz. that it was done to avoid 


reſpecting the blockade,” which, in fact, is not 
contended now to have exiſted. It appears, and it 
is not contradicted, that this privateer, and other 
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The ſhip was going to an | Engliſh port, en 
for Altona, taken for the purpoſe of avoiding French 


cruizers, It is ſaid, that there is a paper on board, 
containing inſtructions of the owner, contradiQry 


voyage to London, and therefore that the excuſe for 


French cruizers,” cannot be true. But the fact it 
not ſo, the inſtructions are only proviſional, © If 
you go to Landen,“ giving the maſter a diſcretionary 
power, and not binding him to go to London. This 
would never have amounted to a contradiQton of 
the oſtenſible deſtination, even in the judgment of 
French privateer; then what is there in the clearance 
to Altona to excite ſuſpicion, ſince it is notorious that 
a clearance could not be obtained for London, being 
an enemy's port; the utmoſt that this circumſtance 
could have juſtiſied, would be the bringing in for 
farther enquiry. 

The captain of the privateer appears to have thought, 
that it was not lawful to bring wine from Spain to 
London. It is difficult to conceive how ſuch an opinion 
ſhould prevail at Guernſey in particular ; but if it wa 
really a prevailing miſtake, it is one for which he 
is anſwerable, as he ought to have been better in- 
formed. Other pretences are ſet-up. It is ſaid, that 
the ſhip was detained chiefly on account of the block- 
ade of Cadiz. The maſter's affidavit ſtates, < that he 
went to Liſbon in order to obtain information 


Guernſe ty privateers, received inſtructions from theit 
| owners 


TY LS d „ 


HIGH COURT OF ADMIRALTY. 


owners to bring in all ſhips coming out of Cadiz, 


It has been aſked, in argument, if a different law .— 


is to be applied to Guernſey privateers, from what is 
applied to King's ſhips? The owners of theſe pri- 
vateers certainly ſeem to have laid down a different 
law for themſelves, in giving to their captains ſuch 
directions, as are not authorized by the public inſtruc- 
tions of the Country. If they take upon themſelves 
to give ſuch orders, they muſt bear the conſequences 
which they have ſo wantonly incurred, when they 
might, by application to the Admiralty, have learnt 
whether they were authorized by the public directions 


or not; the miſchief that might reſult from ſuch a 


conduct is incalculable— Then what is there in the 
other circumſtances ?—Nothing but the general ſuf. 
picion, that the voyage was to London, in contradic- 
tion to the ſhip papers. I think the explanation given 
on board might have been ſufficient to convince the 
captors, that they would run no great riſk in releaſing 
this veſſel. There is, however, an additional circum- 
ſtance, that the maſter informed the privateer, that 
he had the day before been ſtopped and ſearched by 
Admiral Duckworth, and diſmifſed, notwithſtanding 
he came from Cadiz ; from which it might have 
been inferred by the captor, that in the opinion of 
Admiral Duckworth, Cadiz' was not under blockade, 

Suppoſing that the captors were juſtified in bringing 
in, to ſee if this repreſentation of the falſe deſtination 
was true or not, what ought they to have done? 
The capture was made in lat. 42. conſiderably to 
the north of Liſbon, the wind being then fair for 
England. It was their duty to have brought the 
prize directly to England; for if the public inſtruc- 

| "© _ tions 
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. W er. tions giye to captors the power of coming to the 
* moſt convenient ports, they do not Hive: them 3 
1802, Wild and. arbitrary diſcretion, but a diſcretion to de 
ſoundly exerciſed, on a due conſideration of their 
own convenience, and of the intereſt of the neutrl 
perſons that may be concerned ; inſtead of carryin 
the ſhip back to Liſbon, for which place the wind 
was then adyerſe, and from whence it would require 
ſeveral winds to bring her into the ſame ſituation 
again, they ſhould have proceeded directly for Ex: 
land. It appears, that the maſter remonſtrated to 
this effect, but in vain ; the excuſe which the captor 
makes is, that he went to Liſbon, to enquire if 
Cadiz was under blockade, that he might releaſe 
the ſhip, if he found that not to be the caſe; but 
that on application he was told by the Britiſh Conſul, 
that Lord Keith's letter was ſtill in force.” The 
account given by the neutral maſter is yery different ; ; 
he ſays, © that he went with the captain of the 
privateer before Mr. Arbuthnot, the Britiſh Conſul, 
who expreſſed his ſurprize, and told him that he had 
no knowledge of any blockade of Cadiz, as againſt 
neutral ſhips.” The affidavit of the captor makes no 
mention of this circurnſtance, but ſtates, © that he 
was told that the blockade was not repealed. When 
the Conſul at Liſbon expreſſed his entire ignorance 
of the blockade, it ought to have ſatisfied the captors 
on that point, and, in all probability, it would have 
ſatisfied them, if they had not been previouſly in- 
ſtructed by their owners &« t bring in all Holo coming 


from Cadiz.” £ 
After all this, no proceedings are commenced 0 


take the depoſitions. 


[King's 
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[Ki ing's Advacate.— There is no ſtanding commiſ- , The 


ACOCEK. 
ſion to examine witneſſes at Li Yen. — 
eb. th, 


des a 


Court, —I know that; bas 1 in 8 3 the 
Court has determined, on affidavits taken at Liſbon; 
and in a caſe like the preſent, the affidavit of the maſter 
ought to have been ſufficient. Another reaſon given 
for this delay is, that they waited for an oppor- 
tunity of ſending the veſſel to England under convoy.” 
Whether they failed under convoy at laſt or not, 
does not appear, but they did not fail for ſix weeks, 

It is the duty of privateers to bring their prizes home 
to a port of this kingdom as ſoon as they can.. 
King's ſhips may reaſonably be allowed a greater 
latitude, as being frequently attached to ſtations 
which they cannot leave. It may ſometimes be 
neceſſary for them to ſend their prizes to Liſbon ; 
and, in ſome caſes, I will not fay that it may be 
abſolutely i improper for privateers. But it cannot be 
ſo neceſſary, and unleſs ſome very particular reaſon 
intervenes, it is their duty to bring their prizes home 
as ſpeedily as poſſible, unleſs they carry them to 
the port of Gibraltar. If that had been done, the 
utmoſt inconvenience that would have been ſuf- 
tained, would have been the laſs of their prize. It 
is ſaid, that the privateer wanted to refit—lIs that a 
reaſon why a neutral veſſel ſhould be detained in a 
diſtant port, becauſe the privateer chuſes to refit ? 
Or is it enough to ſay that the privateer would loſe her 
cruize? That is a condition to which perſons en- 
gaging in ſuch an adventure muſt ſubmit. 3 

But it is urged in defence of the captors, that an . 
offer was made to reſtore on bail, which it is ſaid 
would have the effect of diſcharging all the conſe- 

; 04 quences 


css DETERMINED IN THE,” 
quences of this detention ; ind that the maſter not 


having accepted this offer, the captors are exonerated, 


80 far is this from being a defence, that, in my 
opinion, the privateer had not a power to make fack 
an offer; captors are not at liberty to carry prizes into 
a foreign port, and there take bail, inſtead of bringing 
them to a port of this kingdom. Some inſtances have 
been alluded to in which King's ſhips have dels 
this. There have, I believe, been very few of 
this kind, and thoſe on diſtant ſtations in the 
Mediterranean, or where the King's ſhips could not 
leave their ſtations. In thoſe . 0 though it Was 
undoubtedly an irregularity even there, the Court 
overlooked it, on the ground of the evident neceſſity: 
but when captors are under no ſuch neceſſity, it is 
a very different thing. The maſter would have ated 
very unwiſely if he had taken his ſhip on the terms 
propoſed ; he. was required to take the ſhip and 
cargo, and to bring her to England, on his own 
riſk. Suppoſe his ſhip had been captured by the French, 
in the courſe of that voyage, ſtill the captain of the 
privateer would have proceeded againſt the bail, and 


thus by taking on bail, the maſter would have expoſed 
je] the property twice over. The maſter was, in my 


opinion, under a neceſſity of refuſing ſuch terms; 
and therefore the offer amounts to nothing, and does 
in no degree exonerate the captors. 

All this inconvenience would have been avoided, 
if the captain of the privateer had done his duty, and 
brought the ſhip and her cargo to a port of this 
kingdom. Depoſitions would have been taken to 
the effect which now appears. The account given 
of the deſtination might have been verified, on 

: application 
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zpplication to the Britiſh conſignees, or by the pro-. mw 
duction of letters. Can I entertain a doubt, that on . 


the diſcloſure of the fairneſs of the whole tranſaction, Fd. ths 
advice would have been immediately given to releaſe ? 
Inſtead of that, -time having been loſt, it became 
neceſſary to conſider how the captors might evade 
the conſequences of ſuch improper detention. Farther 
proof was called for, and other reaſons were reſorted 
to for a defence. 
Under theſe circumſtances, I feel it impoſſible not 
to pronounce, that the Privateer has acted improperly, 
in carrying the veſſel into Liſbon; and keeping her 
there ſo long. I do not fay that the original ſeizure 
was wrongful, or that the privateer would not have 
ated with perfect correctneſs, if ſhe had brought the 
ſhip to England, and inſtituted proceedings here. 
The captors not having done that, but having carried 
her to Liſbon, and detained her there unneceſſarily for 
ſuch a length of time, I am of opinion, that they are 
liable to coſts and damages; deducting the expences, 
which would have been incurred, by proceeding here, 
and alſo ſo much time as would have been neceſſaxj 


for that purpoſe, 


THE FORTUNA, Quzsr 


1802. 
(Inſtance Court.) 
Jun was a caſe of a Daniſh veſſel found derelict Dereli&, 2. gb 
on the Eng hi iſh coalt. 2 — 


on the part of 
the maſter and 
0p Crew, overs 
| ruled, 
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| Tho For the Salvers, Swabey and pen the 
. other fide, the King's Advocate and Sewell argued,—. 
8 That the ſhip had been haſtily and precipitately de. 
ſerted by her crew, when there was no real danger, 
that it was not to be taken as a caſe of high ſalvage, 
nor as a caſe of derelict: that the ſalvors had incurred 


ao danger, and lite rouble, 


| JopoMaNT. 

Sir W. Scott. —This is clearly a caſe of ſalvage, 
and, I think, of derelict. It is faid, that the maſter 
and his crew left the ſhip with too much precipi. 
tation, and that there was no danger. [ cannot 
give credit to ſuch a repreſentation, in oppoſition to 
their own conduct. They thought otherwiſe at the 


time, and they muſt be ſuppoſed to be the beſt 
judges of their own ſafety. The ſalvors, it is ſaid on one 
ſide, incurred no danger; whilſt, on the other fide the 
danger is perhaps a little exaggerated, They went out 
however, it is to be obſerved, for the very purpoſe of 
Javing veſſels in diſtreſs, a circumſtance to which the 
Court always pays attention. The ſubſequent con- 
duct of the ſalvors appears alſo to have been perfectij 
unimpeachable. They brought the veſſel immediately 
into Harwich harbour, and delivered up poſſeſſion 
to the officers of the Cuſtoms. If there had been 
any conſiderable danger attending the act of ſalvage, 
I ſhould have given what the Court is in the habit 
of giving in caſes of derelict, an entire moiety. As! 
think there was not much of that ingredient, I ſhall 
give only two-fifths, | j 


Total value of ſhip and cargo, 1900 L 


»> & 9.48 
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THE MADONNA DELLE GRACIE, F4, rot 
CopxxziA Maſter. | . — 

Ll 

His was a caſe of a quantity of wines appearing Trade with 


an enemy.— 


to have been purchaſed in Spain on behalf of Exception to th 


general rule, 


a 515 ſubject, under particular circumſtances, and Shipment in 


taken on a voyage from Barcelona to Legborn. — 3 


of a perſon 
having 


For the Captors, the Ring s Advocate and Laurence gien in 


Spain, as a 
argued, — that the claimant, Mr. Gregory, appeared to — conſul, 


have been the Briti/þ Conſul at Barcelona, where he re- the ticks in, 
fided voluntarily after the breaking out of hoſtilities — = = 
between this country and Spain, till February 1797, Ran net 
when he was forced away by the Spaniſh govern- 

ment: That his houſe in Spain was afterwards reſerved 

for him till 1800: That the wines in queſtion were 

wines kept in his ſtores, for want of an opportunity 

of ſhipping them off, till at laſt they were ſent with 

other wines, which had been purchaſed to mix with 

them, to Leghorn. It was contended, that theſe 
circumſtances compoſed a caſe exactly ſimilar to Mr. 

Eſcett's cafe, 1ſt Admiralty Report, p. 203; and that 

theſe wines were ſubject to condemnation, as the 

property of a Britiſh ſubject taken in trade with the 

enemy. 


On the other fide, Sewell ſaid, —That Mr. Gregory 
Was villing to make an affidavit, that he was not a 
merchant in Spain; that theſe wines were the ſurplus 
of a quantity purchaſed by him, to ſupply the 
Britiſh fleet i in the N editerrancan; and that he had 

not 
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not before purchaſed any other wine, or for wy other 


_ purpole. 


It was replied, that he was not a n holding 
any contract for this purpoſe with Government; that 
he was engaged with another perſon, Mr., 
who was agent for the Britiſh fleet, and that he wa 
not to be conſidered as a commiſſioner, but as TO 


| merchant, 


JupomenT. | 

Sir W. Scott. —T remain very much of the opinion 
that I intimated before, when this caſe was' firſt 
opened, that the circumſtances ſtated on behalf of 
Mr. Gregory, would, if true, afford a fair ground of 
diſtinction between this and the other caſes, to which 
alluſion has been made. The circumſtance on 
which J principally form that opinion is, that the 
claimant had purchaſed the quantity of wines in 
queſtion for the ſole purpoſe of ſupplying the Britiſh 


fleet, before the breaking out of hoſtilities. with 


Spain. Mr. Gregory had he ſettled i in Spain, but 
in what character, whether as a merchant or not, 
does not appear from the papers. I now under- 


ſtand that fa& can be ſupplied, and that it can be 


ſhewn that he had nat afted as a merchant, nor 
made any purchaſe, but for this particular purpoſe. 
Such a ſituation does, I think, very much diſtin- 
guiſh his caſe from the other caſes to which a re- 
ference has been made. They were caſes of perſons 


ſettled in the enemy's country, and carrying on trade 


there, on the footing of a general traffic. Mr. E/cott 


was a wine-merchant, who withdrew bimſelf, but not 
his wines; other wines were bought, and his trade 


went on, as in its ordinary and uſual courſe. This 


gentleman 
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qentleman purchaſed only for the purpoſe of ſupplying 


the Britiſh fleet ; he was obliged to retire, and made 


application to get his wines conſigned to the original 
purpoſe, but without effect. The wines were then 
depoſited, not like Mr. Eſcott's, in open ſtores, but 
Ps for the uſe of the claimant, who had retired, 
and had no communication with his agent, till his 
brother went to Spain at the diſtance of three years, 
in a public character, to manage the concerns of the 
Britiſh priſoners in that country. This was the firſt 
opportunity of giving any directions reſpecting them; 
ind being the firſt opportunity, it may be taken, I 
think, as annihilating the intermediate time, and as 
bringing the periods together. The interval between 
Mr. Gregory's own perſonal departure, and the 
removal of his property, does I think, under theſe 
circumſtances, diſappear. 

His brother, on his arrival in Spain, adopts the 
only mode of getting off his wines, by ſending them 
to Leghorn ; but finding that they had turned ſo pale, 
as not to be ſaleable, without a mixture of newer 
wines, ſome new wine was purchaſed, and mixed 


with the old ſtock, ſo purchaſed for the uſe of 


Government, and ſecretly depoſited almoſt as rhe 
ſtores of Government, 

Unleſs this remedy of adding the neceſſary quan- 
tity of new wine could be allowed, to export the 
other would be of no uſe; it might as well have 
been thrown into the river. Such an addition is very 
diſtinguiſhable from any thing that occurred in Mr. 


Eſcoti's caſe, and muſt, I think, be conſidered as not 


affecting the legality of the tranſaction. 
N It 


The 
MA bons 
DELLE 
Gracie. 


Feb. mt 
1802. 


198 


The 
MapDonna 
DELLE 

Gnacis. 


—— obligation to obtain licences, for every ſort of com. 


Fab. 1oth, 
1802. 


casEs DETERMINED IN Tat 


It is ſaid that Mr. Gry might have obtained à 
licence: I certainly do not mean to weaken the 


munication with the enemy's country, in all cafe 
where the meaſure is practicable; but I think I ſee 
great difficulties that might have occurred in applying 


for a licence, or in uſing it, in the preſent caſe, 


How could Mr. Gregory deſcribe his wines, as to the 
place fom whence they would be exported ? They 
were depoſited ſecretly, and could only be exported 
by particular opportunities, quotunque habili mods. 
On the other hand, can I entertain a doubt that 
Government would have been very deſirous to pro- 
te& him in the recovery of this property, purchaſed 
under a contract with them? Or, on the ground of 
public utility, is it too much to hold out this en- 
couragement to perſons engaged in contracts of this 
ſort, that they ſhall obtain every facility in diſpoſing 
of ſuch ſtores? It would be a conſiderable dif- 
couragement to perſons in ſuch ſituations, at a dif- 
tance from home, and employed in the public ſervice, 
if they were to know, that in caſe of hoſtilities inter- 
vening, they would be left to get off their ſtores as 
well as they could, with a danger of capture on every 
fide. The circumſtances of this caſe may be taken as 
virtually amounting to a licence; inaſmuch, as if 3 
licence had been applied for, it muſt have been 
granted. Another circumſtance urged againſt Mr, 
Gregory is, that he had not diſpoſed of his houfe— 
perhaps it might not be eaſy ſo to do, at the mometit 
of his departure, or afterwards; or perhaps Mr. 


Gregory might entertain ſome floating expectation 
of 
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baren 9 is ff fron; at in den, 

it is to be obſerved, that this was nothing more than his ates 

own manſion, and not a houſe of trade. LACIE. 
On the whole, I do not think that, by reſtoring this Feb. roth 

property, I break in upon any one of the principles, 

which this Court is bound to ſuſtain, as againſt 

ſubjects of this Government trading with the enemy. 


Reſtitution. 


—— — —  ——— 


THE OSTER RISOER, JuxoENSON Maſter. © Fe. rith, 


1802. 


Tuns was a caſe of a ſhip carrying ſundry articles Contraband. 
from Riga to Amſterdam; and, amongſt the ed, — 

reſt, a quantity of ſail-cloth, deſcribed as linen. wege: n 
The innocent articles belonging to proprietors not ewe. 
implicated in the contraband part of the cargo were 
reſtored. The ſail-cloth was condemned as contraband, 
and alſo ſome linſeed included in the ſame claim. 

On the queſtion of freight, it was prayed that the 
maſter might be allowed his freight, even of the con- 
traband articles, on a ſuggeſtion that he was totally 
ignorant of the contents of the packages deſcribed as 
inen, and that he was under a ſpecial agreement, 
endorſed on the bill of lading, not to open the 
packages.“ 


On the other fide, the King's Advocate and Robinſon 
argued—That the maſter was de jure the agent of 
the owners in reſpe& to the ſhip, and capable of 

| binding 


2 Rreonn, 
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binding them by his conduct; that if the cargo wy 
— pronounced contraband, the privity and conufanct 
of the maſter muſt be in law preſumed, fo as to 
affect the owners with the forfeiture of freight, Tha 

ts bees he rule of tw, the waſte 
liberty. to bind himſelf to a voluntary ignorance, by 
which, if it could be allowed in one inſtance, the 
Whole penalty of carrying contraband (a) might be 
defeated. A maſter erring in judgment. as to the 
nature of his cargo, in not conſidering it as con. 
traband, could not protect the ſhip from loſs of 
freight, much leſs could ſuch effect be allowed to a 
ſtate of ignorance of che contents, voluntarily aſſumed 
under an „ was itſelf ſufficient od 


his caution. 


3 a 

The Court held, that the maſter could. not be per 

mitted to aver his ignorance ; that he was bound, in 
time of war, to know the contents of his 

That if a different rule could be ſuſtained, it might 


be applied to excuſe the carrying of all contraband. 
Freight for goods condemned refuſed—freight 


for the 2 reſtored, allowed to be à charge 
upon that part of the cargo the ſhip and 


goods having been 5 


1 


— A. 4 | 


(a) So Mr. Valin, on collateral ſubject, reſpecting va 4 
rance of the maſter, * C'eſt que ce ſeroit menager au capitaine du 
navire, une defaite ou exouſe, avec laquelle il ne manqueroit jamais 
d*eluder la confiſcation de ſon navire, et du ſurplus de ſa cat- 
gaiſon.—fufi M. le Chevalier d Abreu, parlant des effets de con- 
trabande, remarque il que Pavis commun des auteurs off de rejetter 
cette excuſe. Fr. des Priſes. ch. 5. ſect. 5. | THE 
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THE CONVENIENTIA, Pri Maſter, and Feb , 
tuo 0 ie: © . 


Trade 
HESE Were caſes of cargoes of corn taken out — 7-vx- ag 


of an American veſſel at St. Andero, and put on —Falſe dettioa- 
board three veſſels, for the account, as it was proof — 
aſſerted, of the ſame Proprietor, Mr. Tanton of 
Altima. They were taken going on an oſtenſible 
deſtination to Liſbon. In the two former caſes, the 
maſters confeſſed that they had ſecret orders to go 
into Corunna, and that they were actually * under 


an intention of going to ine port. 


r cy ST 2” . [ == R9VdkA( TI as 


In the Convenientia, the King's 2 8 on 
the part of the Captors, — that this being the caſe 
of a cargo going a coaſting voyage between different 
ports of Spain, under the additional aggravation of - 
falſe papers, the Court would in the firſt inſtance pro- 
nounce it lubjec to condemnation. - 


For the Claimant, Arnold and Laurence.—lIt is a 
dangerous principle to admit, that the maſter ſhould 
have the power of facrificing the property of the 
cargo, on his oath alone, by averring a falſe deſtina- 
tion. The affidavit of the ſhipper ſtates the voyage 
to be to Liſbon, ſo that there is at moſt but oath 
againſt oath, The maſter did himſelf join in that 
affidavit, and therefore is not worthy of credit, now 
coming forward to contradict himſelf. It was farther 
laid, that the coaſting trade of Spain had never been pro- 

| hibited toforeigners; that there being no ſpecial illegality 
affecting the voyage on that ground, it was to be 
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this is a caſe of farther proof, as the maſter can give 


this ſhip, which is in every reſpect documented ax 


CASES DETERMINED IN. Tis 


taken as a voyage from the port of e one e 
the ports of another enemy, in which che 

reſpecting a falſe deſtination, had never 1 
down to mn extent, than to affect N Prout 


8 


a; 
Sir N. Scott. —Tt muſt be admitted; at kat, . 


no account of the property. That will make it 
unneceſſary to conſider the fact as to the coaſting trade 
of Spain, whether it ſtands on a different footing 
from that of other countries or not (a). The only 
fact in the caſe which l have to confider is, whether 


bound to Liſbon, was in reality going to Coruna. 


* 
WoL - 4 * "EY _— 


— 


(a) In the Allegoria, Feb. 13, BOY a caſe reſpecting freight 'of a 
neutral ſhip, taken on a voyage between two Spaniſh ports, Lau- 
rence took the ſame objection, and contended, that it was a trade, 
not denied to neutrals in time of peace, by the policy of the 
Spaniſh laws; that this circumſtance had not been adverted to 
before in the Emanuel, [i Adm. Rep. p. 298.7] that it was there · 
fore open to argument in this inſtance: That the reaſoning on 
which that deciſion was formed, did not apply to voyages between 


Ports of Span. 


Court-—T think myſelf entitled to preſume, that the coaſting 
trade of Spain is guarded by the ſame rules, and is placed on the 
ſame footing, as the coaſting trade of other countries, unleſs the 
contrary is diſtinctly proved. In the preſent caſe, nothing is pro- 
duced to eſtabliſh. the contrary, on which the Court can act; and 
therefore there is no ground for departing from the rule, which 
has been applied in other caſes, 


Freight and expences full. I 


- . 7 > no or 


tion COURT OF ADMIRALTY. 


The papers all deſcribe the deſtination to be to 
Liſbon; and there is an affidavit of the ſhipper, ſwearing, 


J obſerve, not that the ſhip is actually going to 
Liſbon, but © that he liad,. by virtue of the royal 
privilege, &c, ſhipped a quantity of corn, &c. bound 


to the port of Liſbon, as appears by the tharter-party, 


and the bill of lauing.“ This is not an expreſs 
averment of the deſtination. It is imperfe& in two 
reſpects; even the words ** bound to Liſbon” might 
be taken as mere deſcription, and as not containing 
a direct averment; but the other words which follow, 


« as appears by the bill of lading,” ſupply an equivo- 


cation, which would entirely take off the effect of 
the former part, if it could be underſtood to aver 
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a deſtination to Liſbon. The maſter's concurrence 


in that affidavit is ſtill leſs direct, ſince he ſwears 
only, © that Liſbon was his true deſtination, and that 
© he was bound to deliver there, according to his bill 
& of lading.” The account which the maſter gives 
on the interrogatories is, © that Mr. R 
“lader; that he does not know the owners; that 
* by the papers, the cargo was to be delivered at 
* Liſbon, but that he was told by the broker, who 
* chartered his veſſel, that if he went into Corunna, 
* he would be paid the ſame freight; and that he 
intended to gb to Corunna. | 


It is objected, that it would be a dangerous prin. 


ciple to hold the maſter's evidetice concluſive, as to 
the deſtination. | The court has never laid down the 
rule to that extent: It has only ſaid, that unleſs 
the teſtimony of the maſter is diſcredited or contra- 
lifted, his evidence on this fact muſt be of great 
weight, In point of fact, he is the perſon to whom 
the ſecret is entruſted, In point of principle alſo, ke 

| P 2 | 13 


1s the 


Conventiens 
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is entitled to great attention, inaſmuch as he muſt, 
in ſo depoſing, bear teſtimony againſt his 'own 
— intereſts, and thoſe of his employers, which is 3 
circumſtance that gives weight, in all ordinary caſes, 
to the credibility of human teſtimony. | It is however 
a poſſible 15 that a maſter may, in ſome inſtances, 
be actuated by ſiniſter motives to depoſe falſely ; 
therefore, the Court has never ventured to lay it 
down as a fact to be taken, abſolutely, in all caſes | 
on the bare aſſertion of the maſter. It will look to 
the other circumſtances of the cafe, and ſee: how far 
the credibility of his evidence is impeached or ſup- 
ported. The Court will eſtimate the credit of the 
maſter by the manner in which he appears to make 
his depoſition. If his evidence appears fair in other 
reſpects, and is not confined to a mere dry aſſertion, 
but enters into a circumſtantial account of the fact, 
there will be reaſonable ground to conclude that hu 
evidence is not corrupt. In both theſe reſpects, | 
think this man's evidence is unimpeached ; he has 
depoſed to ſuch circumſtances as make it highly 
credible ; and there is nothing in the manner of the 
tranſaction to affect his credit. It is ſaid that the 

direQions were given only by the broker. But it 
owners could, by the general directions of third 
perſons, ſhift off the reſponſibility, and come and 
claim as perſons entirely unaffected by the manage- 


ment of the tranſaction, it would be a great opening 
to fraud. Taking the tranſaction to have paſſed 
in this manner, by the direction of the broker, who is 
to be conſidered as the internuncius, as the agent of 
both parties, and as binding his employer, I mull 
hold the owners to be affected by the fraud, and 25 
ſuch not entitled to give farther proof. 


In 
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In the ſecond caſe, the evidence being the _ 
the ſame ſentence paſled. 


In the Adjutor, all the circumſtances were the 


ſame, except that the maſter did not diſcloſe a deſti- 
nation to Corunns. 


It was argued « on the fide f the 8 that as the 
cargo was part of the ſame purchaſe, and of the ſame 
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ſpeculation, the claimant muſt be precluded by what - 


appeared in other parts of the tranſaction, from giving 
farther proof. 


On the other fide, Arnold and Laurence contended, 
—that the probability or improbability of the deſtina- 
tion to Liſbon in this caſe, might be a matter for 
farther proof; but could not be determined by what 
had tranſpired in the other caſes, however connected, 
in appearance, in ſome parts of the tranſaction. That 
it was againſt all rules of evidence to judge one caſe 
by another; that there was room enough to ſuggeſt 


frauds that might have been attempted by the ſhipper 


without implicating the claimant ; but that at all 
events, it was impoſſible to decide one caſe by the evi- 
dence of another, 


Court,—Theſe three caſes bear a great ſimilarity 
undoubtedly—** facies non omnibus una, nec diverſa ta- 
men.” They are claimed by the ſame perſon, and ariſe 
out of the ſame purchaſe of the cargo of an American 
veſſel, which was not admitted to go into the Spaniſb 


port, becauſe ſhe had been a Britiſh prize. They 


were all contemporary tranſactions, and conducted 


by the ſame parties. In the two former caſes, the 
P 3 maſters | 


The 


 Convenian- 
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and colourable: In the preſent caſe the maſter does 
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is falſe alſo. My ſuſpicion may be very ſtrong; but 


not; this is the only feature in which they differ; but 
ſtill I myſt ſay, that this circumſtance makes. a great 


impoſſible for ne. to conclude, that bead the other 


to farther proof; but very ſtrong proof of property 


ſible deſtination. | 


| laber proof being exhibited, 


CASES DETERMINED IN THE | 
maſters admitted the deſtination to Liſten ts to be fac 


diſtinction in a legal point of view. There may be | 
reaſon, * morally, to conjecture, that this cargo had 
the ſame deſtination' as the other two; but it is © 


ſhips were going to a different port, than that held 
out in their papers, that the deſtination in this cales 3 


I think it would be going farther than any rule of lay” 
will warrant me, to coine to ſuch a concluſion, 3 | 
Under theſe conſiderations, I ſhall admit this caſe 


and deſtination will he expected: After what has 
paſſed, it will not be improper to require, thay 
Mr. „and alſo the ſhipper, ſhould negative 
the circumſtance of any conyerlation, or verbal order, 
ſimilar to what appears to have: paſſed in the former 
caſes, and that it ſhould be diſtinctly averred, that this 
maſter was not ſailing under directions to go to any 
other port, than what was deſcribed t be the oſten- 


* 
May 20th, 18 02. — This cargo was condemneq, po 
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ins was a caſe of a cargo of hides, taken on board Transfer - 


a Daniſh veſſel, on a voyage from the Tagus 
jo St. Andero, in Spain; having been trans-ſhipped s 
from on board a Spaniſb ſhip, which had arrived in the 
Tagus from the Brazils, under the protection of a 


Portugueze convoy. The claim was given for a 
Mr. Belgeiar, a Pruſſian by birth, but reſiding and 
n on e at 3 | 


On the part of the Capers, the * 1577 Ah 


and Sewell. —It is a matter of general notoriety, that 


notwithſtanding the war ſubſiſting between Spain and 
Portugal, a fleet of Spaniſh veſſels from Buenos 
Ayres was ſuffered to fail under the protection of a 
Pertugueze convoy, and actually arrived in the Tagus. 
The hides, now before the Court, were by the ac- 
count of all the witneſſes to the 2 1ſt interrogatory, a 
part of the cargo of one of theſe ſhips, trans-ſhipped 
in the Tagus, four miles down the river, at a port 
where foreign ſhips are allowed to enter and unlade 
goods for re-exportation, without paying any duties. 
They are claimed for a merchant at Liſbon, and falſely 
deſcribed as Portugueze hides, and as being the pro- 
duce of the Portugueze fettlements in the Brazils. 


in if anfitu, 


illegal—proof 


of property. 

nith hides 
erted to have 
been transferred 
fo a Portugueze 
merchant in ti, 


Tagus. 


Upon the queſtion of property, it is to be obſerved, 


that there is a defect of proof, inaſmuch as the maſ- 
ter cannot verify, or give any account of it. But taking 
the fact to be, that the hides were really Spaniſh hides, 
as may be preſumed from the deſcription given by all 


P 4 ſhips 


the witneſſes, © that they were taken from a Spaniſh 
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ſhip,” they will be ſubject to Se even if 
neutral property, under the principle of law, hy which 
articles of colonial produce, having never been im- 
ported into any neutral country, muſt be held to be 
taken in tranſitu between the colonies of the enemy 
and the mother country. The preſumption that 
theſe hides are Spaniſh, and not Portugueze hides, is 
ſtill farther corroborated by this conſideration, that 
if they had been the produce of the ſettlements of 
Portugal, they muſt have been imported into Liſbon, 
and could not have been exported again in this man- 
ner without paying duties. It appears alſo from 
affidavits which the captors pray to be received, that 
the hides were ſold at Plymouth as Buenos Ayrey hides; 

that the difference between the Spani/h and Portu. 
gueze hides is very conſiderable, in reſpect to the mans 
ner of dreſſing them, and alſo in reſpect to their 
value. e 


On tbe part of the Claimant, Arnold and Laurence. 
There is not ſufficient cauſe ſhewn, in the original 
caſe, for the introduction of ſuch affidavits as are 
offered by the captors. [ The Court being of opinion 
that they ſhould be received. ] It is — no means 
proved, even by the affidavits now exhibited, that 
they were Buenos Ayres hides; if they were, it is not 
improbable that they may have paſſed, in the way of 
trade, from the Spaniſh ſettlement, into the Braxili, 
and have become Portugueze property. The maſter 
ſays only, © that they were taken from a Spaniſh 
veſſel which had come from the Brazilt;“ but the 
lading might have been the produce of the Portuguezt 


ſettlement, or it may have happened, if the hides 


were 


nion COURT OF ADMIRALTY. 


vere the produce of the Spaniſh ſettlements, that they 

might have been imported into the Brazils, and have 
3 Poriugueze property, under a transfer of fale 
in that part of the world. They ſeem to have been 


admitted in Liſbon, as Portugueze property; they 


under the inſpection, and through the hands 
of the Cuſtom-houſe of Liſbon ; whether the duties 
were paid or not is immaterial, ſo long as the regu- 
lations of the foreign Cuſtom-houſe have been com- 
plied with. As to proof of property, there is the 
concurrent teſtimony of all the papers, repreſenting 


theſe hides © as going on the account and riſk of the 


ſhipper ;”” there are beſides letters of the ſhipper to his 
conſignee, giving him the neceſſary advice and 
directions to ſell. But if either on this point, or on 
the fact of produce, the Court ſhould entertain a 
doubt, it will not decide againſt the claimant on the 
preſent evidence. The affidavits that have been ad- 
mitted ſtand as ex parte evidence, which the court 
will at leaſt allow the claimant an opportunity of con- 
tradicting. If the proof of property ſhould not 
appear ſufficient without the verification of the maſter, 


there is nothing to exclude the claimant from giving 


farther proof on that point. 


JupomenT, | 

Sir W. Scott.—This is a caſe of a cargo of hides, 
claimed as the property of Mr. Belgeiar, who is 
deſcribed as a Prufan ſubject, but is actually reſiding, 
and carrying on trade at Liſben. The voyage is from 
Porto Franco, in the Tagus, to St. Andero. The firſt 
obſervation that impreſſes itſelf.on. the notice of the 
Court, is the e of the maſter to the 22d inter- 


rogatory, 
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any degree digreſſed from the purport of the queſtion 
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8 in which, I do not ſee that he has ſpoken" | 


any other manner, than what might be perſectly natural 
in his anſwer to that interrogatory, or that he has in 


put to him. He fays, that the cargo was all 
brought on board in lighters; that it was all, as be 


then heard, and was informed, brought from a 


. Spaniſh veſſel lying there, which had come, under a 
Portugueze convoy, from the Braxilt.“ He fas, 
that he was ſo informed, and ſeems to have believed 
what he heard. The other witnefles © concur in 
giving the ſame account, though perhaps not quite 
fo ſtrongly. This eargo, ſo taken on board, was 
going to a Spaniſh port, but whether to the port of 
its original deſtination, or not, does not appear. 
Now when I am called upon to admit farther proof, 
on the part of the claimant, I cannot but obſerve, that 
there was pretty ſtrong notice conveyed to the claim- 
ant, in the depoſitions, of the fact, that a Spaniſh | 
feet had arrived i in the Tagur about this time; and 
therefore it might be expected to be ſhewn, either 
that theſe hides were not Spaniſh produce, or, if they 
were, that they had been fairly and completely con- 
verted, and had become the property of the Porte 
merchant, by a bone fide importation and ſale, 
notwithſtanding he might have been imprudent enough 
ro purſue the deſtination to a Spani/þ port. This oh. 
fervation, on what the claimant might have done, s 
ſtill farther ſtrengthened, from the circumftance that 
farther evidence is now offered. 
Some reflections have been thrown out againſt 2 
practice, imputed to Britiſh cruizers, of taking refuge 
in _— and ſallying out to make ſeizure of property 


ſhipped 
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ſhipped in that port. The circumſtances which are 


diſcloſed in this caſe muſt, I think, prepare us to look 
on ſuch a conſequence, if true, without much indig- 


nation or ſurprize; becauſe, if the government of 


Portugal is reduced to ſuch a wretched dependence 


on Spain, as to lend her convoys, to protect the 
trade of Spain from Britiſh capture, — to ſtand for- 
vard, to protect, in time of war, the commerce of 
Hain, againſt the cruizers of her own ally, it cannot 
be much matter of ſurprize, if the peace of her ports 
becomes ſubje& to ſome degree of interruption. What 
was done in this caſe does not, however, appear to have 

interfered in any manner with the rights of neutral 
ports; fince the privateer went out, and made the cap- 
ture at ſea, and no ſuch Habit is proved upon her. 

Affidavits have been brought in to ſhew that the 
hides, of which this cargo is compoſed, are Buenos 
Ayres hides, and ſo I obſerve, they are deſcribed in 
the return, made by the commiſſioners of appraiſe- 
ment and ſale, one of whom is, according to the 
regular practice, appointed by the claimant. They 
all concur in this repreſentation, and ſay, that 
there is only one opinion on the ſubject. It is, be- 
ſides, ſtated on the authority of two merchants, that 
if they had been Brazil hides, they muſt have been 
imported at Liſbon, and not at Porto Franco, and in a 
Portugueze bottom.“ No duties appear to be charged 
in any of the papers. | | 

It is therefore by theſe circumſtances fully eſta. 
bliſhed to my ſatisfaction, that there was no ſuch i impor: 
tation into Liſbon, as would juſtify a ſale; ſince it 
bag been repeatedly determined, that in time of war 
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\ 
TER, in tranſit. r Dankebar: 1 Adm, Rep. p. 142.] There 
Ji. x6th, is, I think, reaſon to conclude, that there has been 
802. no bona fide importation 3 and if ſo, the fact of ſale 
would not avail, even if it had actually taken place. 
The goods would ſtill be liable to be conſidered in 
the ſame light, as if they had been taken in en 
their original deſtination. 

Baut farther, in there not evidence to ſatisfy. me 
that the aſſerted title is a mere ſhadowy title, and 
nothing elſe? Of whom were theſe hides bought ? 
It is not poſlible that Mr. Belgeiar could have been 
the proprietor in Buenos Ayres,—as ſuch, he would 
not have been permitted to import. He muſt have 
become the purchaſer then at Porto Franco; and if 
ſo, there ſhould have been ſome document of his 
title on board. Inſtead of that, there is no evidence 
of ſuch purchaſe ; there is nothing but the formal 
papers, the bill of lading, and a letter of advice, 
mere dry and ene papers, on which he never could 
have reſted his title to ſo valuable a cargo; unleſs 
he can be ſuppoſed to have conducted his affairs, in 
ſuch a delicate lituation, with the moſt ſupine negli- 
gence. 

But there is a document on board, which does, in 
my opinion, bear as ſtrongly againſt the truth of the 
tranſaction, as any thing can do. There is a certih- 
cate introduced, to declare the neutrality of. the pro. 
perty, from a perſon who has no authority in Liſbon, 
but as agent for the exchange of priſoners between 
France and Portugal. This perſon 1 is brought forward 
to declare, that the goods in queſtion are © pro- 


wenants,” from the Portugueze poſſeſſions in m_ 
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The terms in which i it is expreſſed. in the French, are 
very equivocal. Theſe hides might be © pro- 
venants ** from the poſſeſſions of Portugal, withaut 
eſtabliſhing in any degree that they are of the produce 
of Portugal. But why an agent of the French govern- 
ment ſhould take ſuch pains to protect the property 
of a Portygueze merchant, then an enemy of France, 
is not very intelligible. -It cannot be, that this certi- 
ficate was intended to protect the cargo, as Portugueze 
property, againſt - French capture, becauſe the very 
repreſentation of Portugueze property, would but 
awaken the vigilance and avidity of the French 
eruizers. Againſt Engliſh cruizers, ſuch a repre- 
ſentation mi ight be expected to afford ſome pro- 
tection. This is, in my eſtimation, by no nzans an 
inſignificant circumſtance to ſhew, that there was an 
enemy's intereſt in this tranſaction. There is every 
reaſon to believe that this has been a fraudulent buſi- 
neſs from the beginning, if not an invalid tranſ- 
action, in point of law: and I have no heſitation in 
pronouncing this cargo ſubje& to condemnation. 


In the Doris, the Counſel not being able to diſ- 
tinguiſh, judgment the ſame. 


In the Potrimpos, documented from Liſbon to 
Enbden, the King's Advocate ſaid, there were 2000 
hides of the ſame quality, being the produce of Buenos 
Ayres, claimed by Mr. „of Embden, in which 
the ſentence muſt be the ſame. That there were, 
however, 10,000 other hides, deſcribed as Brazil 
hides, on which farther proof muſt be given, the 
maſter not being able to verify. * | 

| For 
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; For the Claimant, Arnold pena, —that hap proof 
run. might be admitted of the whole parcel; obſerving, tht 
rp "H in this caſe, the duties were charged, and deſcribed to 
1802, have been paid ; and that there was nothing concluſne | 
to ſhew that oy. were Buenes 4 'yres bidet, 


: The King 5 Aidicats replied, —that as to as 2000 
Buenos Ayres hides, it was {till a fale in an like 
the preceding caſes, | g 


Court.—It is not quite fo. x they were going 
actually to Embden, there had been a termination of 
the original voyage. I will ſee the proof n 
to the whole. 5 N | 


21/2 May 1802. —This chim was heard on farther 
proof, when the Court, being of opinion that the 
proof was inſufficient, rejected the claim. | 

Condemned. 


—— — 
Feb. 23d, THE WILLIAM, SToDaRT Maſter, 
1802. 
Monition againſt 
Captors to "HIS was a caſe in which a monition had been 
proceed to 


adjudication. taken out againſt the captors to. proceed to ad- 


—— aw Judication., The captors appeared under proteſt, 


—— objecting that no claim had been given, and that it 


that this was 2 was not competent to the parties to call on the 
proceeding 


under the Dutch captors, to proceed to adjudication before they them- 
ilities, 

that the captors ſelves were in the character of claimants before the 
had no letter of 

marque againſt Co urt. 


the Dutch, | The 


pyarruled, 
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The Regiſtrar faid—that ſomething had been —— 


done very irregularly in this proceeding, though it 


did not appear how it had ariſen ; that it was not the — 


practice to iſſue a monition to proceed to adjudication, 
till a claim had been given, and ſecurity entered. 
That the preſent monition deſcribed the claim, zo 
have been given,” though it was now inſiſted a the 
captors, that there was no claim, 1:5 


Court. The monition that has iſſued 50 the cap- 
tors, * is to proceed to adjudication:“ They object, that 
no claim has been given by the parties, applying for the 
proceſs of the Court. Undoubtedly, it is the uſual prac- 
tice for a party to give in his claim, in the firſt inſtance ; 
but it will not neceſſarily vitiate the proceſs, if there 
has been no claim. If it ſhould, in any manner, come 
to the knowledge of the Court, that a ſeizure had 
been made in the nature of prize, and that no pro- 
ceedings had been inſtituted, it would be the duty of 
the Court to direct proceedings to be commenced. 
In common condemnations, it is not neceſſary to wait 
for a claim. The captors, in this inſtance, admit all 
that is neceſſary to found the proceſs of the Court, by 
the ſeizure and forcible poſſeſſion; that is ſufficient | 
to oblige them to proceed to adjudication. Another 
ground that has been taken, is, that the captor is not 
lable to be called upon to proceed to adjudication z 
becauſe he is not commiſſioned againſt the Dutch, 
and that the cargo was ſent over here by the Court of 
Bermuda, under a ſuſpicion that it was Dutch pro- 
perty, and on bail to anſwer all queſtions.” The 
captor had taken out a commiſſion againſt the French, 
at leaſt ; and non conſtat, that this cargo might not be 
French property. The Judge of the Court of Ber- 
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— noting 6n har goin, 
nder remitted the cauſe, decliring to decide = 
* it; but, if the captor had taken out 0 commiſſion, iz 
he to be at liberty to make a ſeizure, without being 
reſponſible to the neutral merchant, becauſe 5e i; 
non. cummi ſioned, and cannot obtain condemnation to 
. himſelf ? I have no heſitation in overruling the proteſt, 

and with coſts. | e 
Ciaptors directed to proceed to adjudication, 


£4. 6, TIE JOHN AND JANE, Asxzw Maſter. | 
1802. 8 85 
Dereliion of » Tuts was a caſe of an Engliſh ſhip found at ſea 
2 having been taken by the enemy, and deſerted 


ſidered ; | 
dereliftion — by the captors. $$ 


putable to the 
oprictor. 


Led given, | Laurence argued, —that the Court would conſider 
It as a caſe of dereliQ, and give a moiety, eſpecially 
na the value was very ſmall. | 3 


Court.—T do not think that this is to be taken as 2 
caſe of derelict. The veſſel appears to have been 
captured by the French, and deſerted ; but there 1s 
no animus derelinquendi imputable to the owner. 
The French captors had left the veſſel, becauſe, per- 
haps, they did not wiſh ts be incumbered with her, 
or delayed in their cruize. But thoſe who were in 
poſſeſſion, as the agents of the proprietor, had not 
committed any act of dereliction. The prineiple of 
dereli& does not, in my opinion, apply. If the 
| ; i enemy 
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enemy had kept poſſeſſion, and maintained a conteſt, The 


the law would have given only one · ſixth to a re- e 


captor (a). Can it be ſaid that the merit of the Fi. 
falvors is greater, or that they are entitled to a greater 
reward, becauſe no perſon was left on board the ſhip 
to defend her? The value is ſtated to be not more 


than 600 J. I ſhall give 150 J. though perhaps that 
will be going farther than N. on ſtrict * be 
warranted. 


— 


(a.) There is one ſpecies of recapture from the enemy which 
reſts the whole intereſt in the recaptor, viz. where an enemy's 
ſhip, taken originally by one Englz/b veſſel, and loſt again to an 
enemy's cruizer, is ſubſequently recaptured by another Engliſh 
' ſhip. It has occaſionally become a ſubje& of diſcuſſion in. the 
Prize Court of this country, and alſo in France, whether any intereſt 
reveſted in the firſt ſeizor z and in 1778, in the caſe of the Lucrema, 
the Court of Admiralty was diſpoſed, though apparently in 
departure from more ancient precedents, to conſider the firſt taker 
as the captor, and the ſubſequent taker as the recaptor, en- 
tilled to a high ſalvage. It does not appear, that this caſe was 
appealed. But in another inſtance the ſame point wasmuch conteſted 
before the Lords of Appeal, in the caſe of the Polly, (a), in which (f). ras, 
theprize had been reſcued by the American crew, and retaken, and con- 21k Nev, 1780 
demned to the laſt captor in the Vice Ad. Ct. of New Tori. —On 
appeal, brought by the firſt ſcizor, the Lords affirmed the ſentence of 
the Court below, holding, that the original captorhad not completed 
his poſſeſſion; that the incipient intereſt which had been acquired by 
the firſt taker, was entirely diveſted by the ſubſequent reſcue, and 
that the final Brit captor was to be conſidered as the efficient 
captor, and as ſuch entitled to the whole benefit of the prize. 
In the caſe of the Margueritte, (6) the ſame queſtion was brought () 3 4, 
before the Court of Appeal, with the only difference, that the firſt 1781. 
recapture had been made by a French frigate. The Lords pro- 
nounced a decree to the ſame effe&, and condemned the appellant 
in coſts, Mr. Valin, Traits des Priſes, c. 6. F 1. ſays, that this 
point was eſtabliſhed in the French Court of prize in fayor of the 
ultimate captor, by an arrft, A. D. 1748. 
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Proprietary 
intereſt, ſtill 
reſiding with 


enemy—ſhipp*'» port, and ſent to Ireland. The principal facts were 


under the 


circumſtances, ſtated to be, that Neal, a merchant, living in America, , 


vondemnation. 


March 16th, 


_ Teneriffe to Ireland, and having funds in Tenerife, 


Cullen and 
them to ſnip a farther certain quantityof barilla conſigned 
to him, but on the account of Neale, as they had for- 


for the remainder of the ſhipment ; a licence was 
obtained for ſuch importation, and a veſſel chartered 
and ſent out to bring the goods to Ireland. The 


to Cunningham's directions; the ſhipment was made, 
and the bill of lading ſigned to Neale, when the 
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THE AURORA, LINDBERG W 


His was a caſe reſpecting the legal Penh 
intereſt in certain goods, ſhipped in a Spaniſh 


having been engaged in exporting barilla from 


was conſiderably 1 in debt to Cunningham, his corre. 
ſpondent living in Belfaft ; that Cunningham, wiſhing 
to get the debt liquidated, ſent over his clerk to 
, merchants, at Tenerife, to perſuade 


merly done, on a promiſe, that he would be reſponſible 


clerk, arrived, and the tranſaction went on according 


ſhippers received advice from London of the real nature 
of the order, that it was not in the common courle 
of a conſignment to Cunningham for Neale's ule ; 
but that Cunningham had taken this method to in- 
demnify himſelf, by getting the property of Neal: 
into his hands. On this diſcovery, the ſhippers, "7 
had made out a bill of lading to Neale, _— 
and refuſed to let the ſhip ſail, unleſs Jamęſon, the 

"clerk of Cunningham, would conſent to an alteration 


of the bills of * and take them © to the * 
0 
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of the ſhippers ; * the bills of lading were accordingly 
made out in that form, and the wp failed and was 
captured. 


In fi upport of the Claim, Laurence. and 2 con- 
tended, that the ſhip having been chartered by 
Cunningham, and ſent out on this expedition, a 2 
livery to the maſter was a * to him. 


Court. — Was chere not a caſe very — Hd of goods 
ſent by a merchant in Holland to A. a perſon in 
America, by order of B. and for account of B, but 
with directions to 4. not to deliver them, unleſs 


caſe the property was held, not to be diveſted out of 
the Dutch ſhipper, and condemned ? 


goods were not going to the hands of the purchaſer, 
but to a third perſon who might be ſuppoſed to keep 
up the poſſeſſion of the ſhipper, as an intermediate 
agent : here they are going directly to the conſignee, 
and into his poſſeſſion. 


JubcMENT. 
Sir N. Scorf,—This is the caſe of goods ſhippedvin 
7 eneriffe, and bound to Belfa/?, there to be imported, 
it is ſaid, under a licence, though all that is pro- 
duced is not a licence, but an order of the Lord 
Lieutenant to the Cuſtom-houſe, reciting, « that 
there was ſuch a licence.” 
that the licence itſelf ſhould be exhibited, in order 
that the Court may ſee whether the party has com- 
| Cn"; plied 


ſatisfaction could be given for the payment,—in which 


Laurence. Such a caſe has occurred, but there the 


It is proper, in all caſes, 
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plied with the terms of it (a). One limitation ofthe 


licence I can infer from what is here ſtated, viz. that 
the articles were to be either Britiſb or Iriſh property; 


if they ſhould prove not to be the property of a Britiſh 
or Iriſh merchant, it would be impoſſible that they 
could be reſtored under this licence. A ſecond con- 
dition is, that they were to be imported by Mr. Cun- 
ningham. If the Court ſhould be of opinion, that 
theſe two conditions have vor been complied with, 
the licence itſelf will be of no avail. Although the 
Sovereign, and thoſe who repreſent him, may have 
the power of permitting even the importation of 
enemy's property, and that by any perſon whatever, I 
am not to preſume ſuch an intention, in either of 
it, unleſs the terms of the licence expreſsly ſo declare it, 

Then how can it be ſaid, that Mr. Cunzingham is | 
the importer in this caſe? I do not ſee how he can 
be ſo deſcribed : he charters a veſſel, and ſends her 
to the Ifle of Tenerife, to bring from thence a cargo, 
for. the account of Neale, a merchant in America. 
The veſſel arrives at Teneriffe, where there was an 
agent of Mr, Cunningham, who appears, with the 
aſſiſtance of C , a merchant of the iſland, to 
have tranſacted the buſineſs with Cullen and Co, of 


—__ — 


(a) The concluding clauſe of licences provides, That any 
perſon who ſhall claim the benefit of the licence hereby granted, 
ſhall take and have the ſame, upon condition, that if any queſtion 


ariſes in any of our Courts of Admiralty, or elſewhere, whether 


ſuch perſon or perſons hath or have, in all points conformed 
thereto; in all caſes whatſoever, proof ſhall be on the perſon or 
perſons uſing this our licence, or claiming the benefit thereof. 


Seville, 
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Seville. The charter-party was in the courſe of being 
fulfilled, and a cargo had been put on board, con- 
ſigned to Cunningham, but on account and riſk 
nominally of Mr. Neale. The whole c of this transfer 
was afterwards reſcinded. The ſhippers take alarm, 
and wiſh to give a different ſhape to- the buſineſs. 
They conſent to let the cargo go to Belfa/t, but not 
to the hands of Cunningham, in the firſt inſtance, nor 
for the account of Neale. It is deſcribed to be going 
« for their order, and conſigned tothe houſe of Cowper 
Bolland and Co. in London, who were to ſuffer it to 


go on to Cunningham, if they were ſatisfied for the 
payment. By theſe means, the ſhippers calculated 
to protect themſelves againſt danger of two kinds. 


They were not perſonally acquainted with Cunningham : 
they hoped therefore to guarantee themſelves againſt 
any riſk from that quarter, and alſo againſt the 
inſolvency of Neale. In doing ſo, they have, unfor- 
tunately for themſelves, incurred another danger 
which they did not foreſee, viz. that of rendering this 
property liable to condemnation, as property {till 
veſted in them, ſubjeQs of a State in hoſtility with 
this country. The ſhippers, having the goods in 
their power, and in their own port, refuſe to let them 
go, unleſs under an alteration of the bill of lading.— 
It is faid that Cunningham's agent conſented that they 


ſhould be ſo ſhipped ; I do not exactly ſee how that can 
vary the caſe ; if it was a voluntary offer on the part 


of the agent, that would not alter it; but it rather 
ſeems, that it was not voluntary, bot forced upon 
him, under the power which the ſhippers retained 
over the goods. It is true, the veſſel was coming to 
Belfaſt ; but are the goods conſigned to Mr. Cun- 


Q3 ningham ? 
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urban By no e- be has no legal connection 
whatever with them, he had no document by which 
he could demand poſſeſſion, or deſcribe hinaſal as 
the legal importer. He might perhaps conſider 
himſelf to be - the importer, but the queſtion is, 
whether he can, in law, be ſo conſidered. Suppoſe 


the ſhip had arrived, and that Mr. Cunningham had, 


in the mean time, been involved in difficulties, would 
not Bolland and Cowper have ſtopped theſe goods? 
In what way could Mr. Cunningham have demanded 


them? They would have been ſtill the goods of 


Cullen, and in his own poſſeſſion, for the poſſeſſion 
of Bolland and Co. his agents, would be conſidered 
as his own. If I ſend money to a banker, my banker's 
poſſeſſion is my poſſeſſion. To ſay, that Bolland and 


Co. are alſo the agents and correſpondents of Cunning- 


bam, makes no difference, becauſe the goods were 
not ſent to them in that capacity. They were the 
correſpondents of both parties; but they were to act 
in this inſtance for the ſecurity of the ſhippers. It is 
impoſſible to diſtinguiſh this cafe from other caſes, in 


which the goods being {till under the dominion of the 


ſhipper, and ſubject to his order, the property has been 
held in this Court not to be legally changed. I] cannot 
but be of opinion, that this cargo continued {till the 
property of the ſhippers, that Mr. Cunningham would 
not be legally anſwerable for the payment, and that 
in condemning theſe goods, I condemn nothing buy 
what is to be legally conſidered as Spaniſh property. g 


HIGH COURT OF ADMIRALTY. 


THE TRELAWNEY, Laxs Maſter. - Merck, 
(Inſtance. Court.) 


Hs was a caſe of ſalvage, on behalf of the Lord Salvage of a 


Nelſon ſlave-ſhip, for the recovery of the Tre- Reſcue of a 


/awney, another flaye-ſhip, on the coaſt of Africa, — fore 
from ſome inſurgent ſlaves, who had diſpoſſeſſed the ies, br 
maſter and crew, and ſent them on ſhore. «Sg 
1- toth given. 
On the part of the owners of the Trelawney, again/t 
whom the monition had been granted [vide 3 Adm. 
Repts. p. 216. ] Arnold ſtated, —that the repreſenta- 
tion, which was now before the Court, was an ex 
parte repreſentation only. That the maſter of the 
Trelawney was dead, and the reſt of crew had not 
been in England lately, ſo as to enable the owner to 
offer any thing in the way of evidence, in oppoſition 
to that account. That, in reſpect to the value of the 
property ſaved, it was to be recollected, that the 
ſervice was rendered on the coaſt, and therefore the 
value of the ſlaves recovered, was to be eſtimated by 
their price in that country, and not by their ultimate 
value (a) in the Wet Indies, after the contingencies of a 
long voyage. It was farther contended, that no prece- 
dent could be produced in which falvage had ever 
been demanded for ſuch ſervices ;—as the occaſion 


could not but be frequently occurring, it was to 


— 


1 


(a) Stated to be about 10,0001. on the arrival at Jamaica, 
er England. * 


Q4 | be 


44 1 CASES DETERMINED IN THE- 
The de inferred from hence, that between perſons a | 


3 Tzrrawt?" in this trade, it was conſidered as an act of mutual 
Mind 19th, aſſiſtance, to be afforded, and received gratuitouſly, 


wn without founding a demand of legal * * 


the owners. 


JupoaukNx r. e 
Sir WW. Scott.— The firſt A that I have to 
conſider, is, how far the fact, on which the claim of 
ſalvage is built, is ſufficiently eſtabliſhed. It ſtands 
on what is called the ex parte repreſentation of the 
falvors, in which they have taken on themſelves to 
deſcribe the circumſtances of the tranſaction. I that 
ſtood alone, it would undoubtedly be conſidered with 
great jealouſy by the Court, but it is accompanied by this 
corroborating circumſtance, that the other party has op- 
poſed nothing to it. It is not denied that the maſter and 
crew have been in England ſince the tranſaction. 
Their repreſentation, if it contained an aceount, in any 
reſpect, ſubſtantially different from that which has been 

given by theſalvors,would have been received, and might 

have been very important. But nothing of that kind 
1s offered : neither is it ſuggeſted, that the owners 
have received any other repreſentation than that which 
is now given by the ſalvors. To come at this late 
hour, and call it an ex parte repreſentation,, when 
nothing is offered or ſuggeſted, as capable of being 
produced in fair contradiction to it, is a little unreaſon. 
able. I muſt, I think, look upon it as more than 
an ex parte repreſentation, and conſider the fact to 
be as much eſtabliſhed, as if it had been made out by 
plea and proof. The reſult of that opinion muſt be, that 
| the 
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he ff is fuſfcientl befor me, and that it is likewiſe 
a meritorious ſervice, as there repreſented. 

The affidavit of Mr. Kendal, the maſter of the 
Lord Nelſon ſtates,—* That he arrived at Cabenda, 
« on the coaſt of Angola, in May 1799 ; that during 
« his ſtay there, the Trelawney arrived, and was 
« employed in taking in her complement of flaves, 
« when, on the ad of Auguſt, about fix o'clock in 


« the morning, thoſe already on board, in number 


« about 85, roſe upon the captain and crew, ſeized 
« the arms, wounded two of the crew, and got com- 


« plete poſſeſſion of the ſhip in about five minutes; 


that the captain and all the crew, except the two 
e men who were wounded, got through the cabin 
* windows into two boats, belonging to the Trelawney, 
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and rowed away to the Lord Nelſon.” So that there. 


was a complete abandonment : I impute no blame to 
any one on this account ; bur I mention it, as ſhew- 


ing that the crew were completely overpowered, and 


obliged to quit the ſhip.—The athdavit farther ſtates, 
“ That this deponent, conceiving that not a moment 
“ was to be loſt, commenced a heavy fire from his 


« great guns and ſmall arms, into the Trelawney, 


„which was lying about half a cable's length from 
the Lord Nelſon. That the captain and ſurgeon of 
the Trelawney, and a boy, got on board his ſhip, 
* but he prevented the reſt of the crew from quitting 
© their boats. That about this time, thirty of this 

* appearer's men, whom he had previoully diſpatched 
in two of his boats for that purpoſe, had boarded 
* the Trelawney, and were engaged with the negroes 

* about an hour and a half, and after a ſevere con- 
** fit, in which two of his crew were ſeverely 


* wounded, 
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«, wounded, ſucceeded in quelling the \infurre&ion, 
„That about a quarter of an hour before the ſlavez 
<« were completely ſubdued, this appearer went on 
* board the Tre/awney with the boat's crew, whom 
4 he compelled to return, by threatening to fire 
e into their boat; that he remained on board the 
& Trelawney till between nine and ten o'clock, when 
“ perfect order was reſtored, and this. appearer re. 
* turned to his ſhip, leaving his ſurgeon and fur. 
** geon's mate to take care of the ſhip, and give the 
" neceſſary relief to the wounded ;”. and laſtly, 
e that if it had not been for his exertion; and the 
e ſpirited conduct of his ſhip's company, the ſaid 
« ſhip Trelawney, and her cargo, muſt have been 
; 6 inevitably loſt.” —So that every part of the ſervice 
was meritoriouſly performed. He compelled the 
crew of the Trelawney to do their duty, he afforded 
aſſiſtance, and finally ſucceeded in quelling the mu- 
tiny, and recovered poſſeſſion of the ſhip, and this, 
not without a conflict with very deſperate perſons, 
It muſt be admitted, on this view of the facts, that a 
very great benefit has been received. By whom ? by 
the owners of the ſhip and cargo. As far as the ſal- 
vors are concerned, they have no privity with the 
(a) inſurers. Their demand is againſt the owners alone, 
though in fact, the inſurers may be in general the perſons 
on whom the loſs, if that is a loſs by which, on the 
whole, they are benefitted, ultimately falls. It is to 
the owners of the property reſcued, that the ſalvors are 
to look for their reward; If it be, in point of fat 


true, as ſtated in the act, that the ſalvors did oy a 
| filly 


: (a) It had been Rated in 1 the affidavit of the owner of the Tre- 
lawney, & that he would be prejudiced by the delay of the = 
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filly declaration, that they would take nothing from 
the owners, that is a declaration not to be preſſed upon 


the Court, as affording any legal ground of exception 
againſt this ſuit. It is the duty of the Court, in this, 


as in many other inſtances, to protect perſons againſt 


their own indiſeretions. h 

It appears that ſome negociation had been going 
on to ſettle this matter by agreement with the under- 
writers ; but they are a numerous body, and I am 
not furprized that no final' ſettlement has been 
concluded. Laying out of the caſe all imputation that 
one party may be diſpoſed to throw upon the other, 
[ have nothing to do but to conſider the value of the 
property that has been ſaved, and the ſervice per- 
formed: It is, as I have faid before, upon the 
credit of the repreſentation given, a meritorious 
ſervice, to be conſidered as a reſcue effected from 
pirates: and, to ſay the leaſt of it, full as meritorious as 
recovering property out. of the hands of the public 
enemy. If the caſe reſted here, I ſhould be diſpoſed 
to accede to the prayer which has been made, that the 
Court would give falvage, in as high a proportion, as 
is directed by the Prize Act, for caſes of recapture 
of war, But I ought to remember, at the ſame 
time, the nature of the trade in which theſe two ſhips 
were employed—that it is a ſervice of common danger, 
on which every veſſel, probably goes out, under an 


63» — 
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owing to the inſolvency of ſeveral of the underwriters, of whom 
he ſhould not now be able to recover the amount of the ſalvage, if 
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any ſhould be decreed ; and farther, that the owner of the Lord - 


Melſon had declared to him, that he did not wiſh to receive ſalvage 
at the expence of the owner, if not inſured ; but that if the under- 
writers would have to pay it, he expected only ſo much as might 


— 


de recovered from them, and no more, or to that effect.“ 
impreſſion 
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8 impreſſion of the policy, and duty, of rendering mu. 

— tual aſſiſtance. When veſſels are aſſociated in ſome 

> II degree in a common intereſt, they do not ſtand ſo 

independent of each other, as ſhips falling only acc. 

dentally into the way of rendering ſuch aſſiſtance. 

This being the firſt caſe of the kind, it may, perhapt, 

not improperly lead to the eſtabliſhment of ſome ſuch 

principle as, I have ſaid, may reaſonably diſtinguiſh 

_ caſes of an aſſociated intereſt, from ordinary caſes, in 

which a privateer, or other veſſel, has no particular 
connection with the ſhip reſcued. 

That being the caſe, I ſhall, upon conſideration of 

all the circumſtances, pronounce one-tenth of the 

value of the ſhip and cargo, and freight, (after the 

ſalvort expences have been firſt defrayed) to be due u 

ſalvage. | 1 


value about 10,000 l. 


Mord ogths | THE HERMAN, Scrroztptr Maſter. 


National cha- T* was a caſe on the national character of Mr. 


— of Rudolf, in reſpe& to the effect, which that cir- 


lte a mare un cumſtance would have on the legality of the trade: 


Landen is not it being a trade from the enemy's country to London, 


London, is not s 

precluded by for the account and riſk of Mr. Rudolf. 
that circum- | | 

ſtance from 


averring an For the Captors, Laurence contended, that Mr, 


entire intereſt in 


his bouſeat Rudolf was to be conſidered as a Briti/h merchant; 


ſhipment from that he had been a partner in a houſe of trade in 
the enemy's. London, and had been perſonally reſident in Londen 


country conſign- 


edto the houſe till 1796; that he ſtill remained a partner in a houle 


in London 
Refiitution, at 
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made oath, that this ſhipment was made ſolely on the 
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it Londen, to which this cargo was conſigned, and 


made his claim in this Court in his own perſon ; 
that it was not even ſtated, that the ſhipment was 
made under orders tranſmitted from the houſe at 


Enbden ; that if this diſtinction of character could be 


allowed, there would be no means of preventing 
Britiſh merchants from trading with the enemy. 


On the other fide, Robinſon, referring to the affidavit - 


in which the circumſtances of Mr, Rudolf"s hiſtory 
were ſet forth, contended, —that he was to be taken as 
2 merchant of Embden, where he had a domicil, 


as himſelf in London at the time of ſhipment, and 
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where his wife reſided, and where he was cloathed . 


with the character of Britz/h Conſul. It was only for 
the purpoſe of ſoliciting that appointment, that he 


happened to be in Englend when the claim was given 


in, He was by birth a German, and had been reſident 
for a time in London, but had ſince retired to his na- 
tive country: He had ſince that time been conſi- 
dered by Government as a foreign merchant, in 
the commiſſion under which he had been employed 
to ſupply proviſions for the Britiſh army in Holland: 
He had a houſe of trade at Embden, and poſitively 


account of that houſe, and that the houſe in London 
had no ſhare or connection in it: For various im- 
portations which had been made, on the account of 
the London houſe, during the war, that houſe had been 
in the habit of obtaining the King's licence, which 
vould not have been omitted in this caſe, if it was 
not a bona fide tranſaction on the part of Mr. Rudolf 
only as a neutral merchant, With reſpe& to the 

danger 
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danger. of. affording a cover to Britiſh merchants, 


trade with the enemy, that wasto be guarded hk 
not by refuſing the diſtinction of character / altoge. 
ther, but by the proof that ſhould. be required of in 
fairneſs and reality in each particular caſe: It wa, 


allowed to neutral merchants having houſes of 


trade in the enemy's country, to ſeparate ſuch concern 
from thoſe of their neutral domicil, as in Mr. Oer. 


meyer caſes, [3 Adm. Rep. p. 41 and 109]: Ty 


refuſe the ſame diſtinction in reſpe&. to connections 
with Britiſh merchants, would be to . diſcourage 
foreigners from making a connection with us. 


Sir WW. Scott.— This is a caſe reſpecting national cha 
rater, which, I have had repeated occaſion to obſerve, 
turns frequently on very minute confiderations. In 


JUDGMENT. = 1 


the preſent caſe I am diſpoſed to think the circum, 


ſtances ſtated in this affidavit compoſe a fair claim, 
and that the balance preponderates in favour. of the 
claimant. The affidavit ſtates, * That he was bom 
in the Electorate of Hanover; that from 1795 he 
& had carried on trade in London, under the firm of 
ce Rudolf and Dutton, which partnerſhip' was di. 
& ſolved in 1798, when his houſe took the firm af 
« Rudolf and Co. and conſiſts only of this appearer 
« and H. Living; that in 1796 he, with his wit 
e and family, left London, and removed to Enden 
« where he was admitted a burgher, and has reſided 
« eyer ſince that time, a few voyages to England dl 
ce buſineſs excepted ; that he carries on trade in thu 
« place for his ſeparate account, and that his houſe 


00 


« in London has not the leaſt intereſt in the houſe a 


« trade 
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« 2000 cheeſes to be laden on board this ſhip at © 
« Amſterdam for his own ſeparate account, conſigned 22 


« to his houſe at London, without the ſame having 
« any intereſt therein.” 

According to this deſcription, his perſonal domicil 
is at Embden, where he reſides, and has a houſe of 
trade; he is only connected with this country by his 
partnerſhip in a houſe here, which is to be taken, in 
a manner, as collateral, and ſecondary to his houſe 
at Embden : That he may carry on trade with the 


enemy from his houſe at Embden cannot be denied, 
provided it does not originate from his houſe at London, | 


nor veſt an intereſt in that houſe. 
The caſe is reduced therefore to a queſtion of fact 
It is expreſsly ſworn, that this ſhipment was on ac- 


count of the houſe at Embgden ; but it is ſaid that he 
himſelf was in London at the time of ſhipment—That 
fact does not appear; it appears only that he hap- 


pened to be here at the time when the claim was given 
in, and then only for a ſpecial purpoſe, pointing 
ſtrongly to a permanent reſidence in Embden. If it 
had appeared, I cannot think that a perſon being in 
London, on ſuch an occaſional errand, and giving 
orders during his ſtay here for a ſhipment in the 
enemy's country, on account of his houſe at Embden, 
would on that account bring his property into jeo- 
pardy, or render it liable to be conſidered as Britiſh 
property, engaged in trade with the enemy. It is 
ſworn, that his houſe in London had been in the habit 
of obtaining licences when that houſe was intereſted ; 
from which it may, I think, be fairly inferred, that 
he conſidered this tranſaction, entered into without 
any 
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ws. any ſuch protection, to be made on'aecount ef hi 


— — - Embden houſe only. 
—- On theſe grounds I am diſpoſed to think that he is 
„ exchuded from receiving reſtitution. 
Reſtored. 


N 


Merch a 5th, THE DREE GEBROEDERS, Venprr Maſter, 
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National cha- TEIS Was a caſe reſpecting the national charaQter 
Gant, m  - of Mr. H. Grant, claiming as a merchant of Anz 


aſſerted Ame- | 
rican merchant, TKG. 


In France 


| — ns JUDGMENT. 
dom Pane Sir W. Scott. The chief queſtion i in this caſe turns 


from France to 


Liſbon, uation, upon the national character of Mr. H. Grant; a quel- 
tion which has been diſcuſſed in two former caſes, 

In thoſe the Court decreed reſtitution, and if the 
circumſtances of the preſent caſe were ſimilar to thoſe, 

the ſame decree would certainly follow; although! 

may here obſerve, that the confideration of thoſe 

former caſes was tempered with as much indulgence, 

and liberal conſtruction of the ſituation in which Mr, 


Grant appeared, even then, as the rules and purpoſes 


of juſtice would admit. If there are in the preſent 


tranſaction circumſtances which materially vary the 
aſpect of Mr. Grant's character from what it bore on 
the deſcription then given, the Court will not be very 
much affected by the authority of thoſe caſes. 
Mr. Grant appears to have been a native of Great 
Britain, but ſettled in America, where he reſided 
and carried on an extenſive trade till the year 1798, 


when he came to Europe, —to England and Franth 
to 
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to look after his debts, and to reclaim ſome property, The 
captured by the French, and alſo with an intention of GrnrozDERs, 


carrying NT with him his wife and family, who had 7; Marc 5 
been reſiding in England for the . education of his 
children. His affidavit ſtates, That he was requeſted 
by the Preſident of the United States to take the 
command of an armed ſhip againſt the French ; but 
on declining that offer, he was perſuaded to ac- 
cept the office of Conſul General for Scotland. In 
this capacity he ſays, © he has not acted farther than 
to appoint deputies.” Whether there are any de- 
puties now acting under his appointment, does not 
appear, If ſo, it would be a ſtrong circumſtance to 
affect him with a Britiſh reſidence, as long as there 
are perſons acting in an official ſtation here, and 
deriving their authority from him. 

Owing to the ſeizure which the French made of all 
American veſſels, it ſeems, his wife did not chuſe to 
venture on her return to America. Mr, Grant, there- 
fore, took a houſe for her in this country, and went 
himſelf to France, in February 1820, for the purpoſe 
of recovering payment of ſome debts, He continued 
in France from February till July, and having ſuc- 
ceded in the recovery of ſome part of his money» 
which he had no opportunity of remitting directly, he 
inreſted it in the purchaſe of ſeveral prize veſlels, 
which he ſent to England, ſome in ballaſt, and others 
loaded with proviſions. Two of the latter deſcription 
were captured, and brought to adjudication in this 
Court, and reſtored. But a circumſtance materially 
diſtinguiſhing thoſe caſes from the preſent, is, that in 
them he was ſtated to have entered into that tranſ- 


action, merely for the 8 of withdrawing his 
YOL, Iv. funds, 


234 


be 


Dan © 


\ Gunzonvune, perty, and carry it home to America, - Such pretences 


.property to England, where he meant to be per. 
Tonally refident for ſome time? What are the ir. 


France in the following year to collect outſtandingdebts. 
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kunde, and bringing them hither to collect his pro. 


are at all times to be watched with conſiderable 
' jealouſy; but when the tranſaQion appears to have 
been conducted bon fide with that view, 3 


directed only to the removal of property, which the 


accidents of war may have lodged in the belligerent 


country, caſes of this deſcription are entitled to 
be treated with ſome indulgence. Is this fuch 2 


caſe ? Is this a caſe of a neutral merchant ſending 


cumſtances of it ? He appears to have gone again to 


Part of the money which he received, was inveſted 
in a ſpeculation of ſending this cargo of butter to 
Liſten, * becauſe that port afforded a favourable 
market.” What 1s this but a voluntary mercantile 


ſpeculation in the enemy's trade? It is not the cafe of 


a man, withdrawing his property to England, but en- 
gaging in new ſpeculations, and ſtanding on the ſame 


footing as any other merchant in the coufitry of the 
enemy. 


If the national character of Mr. Grant ſtood per- 
fectly clear, this circumſtance alone would diſtinguiſh 
the preſent caſe, and take it out of the range of thoſe 
conſiderations, which produced reſtitution of this 
gentleman's property in two former caſes. But that 
is not all—It appeared before, that he had very much 
narrowed his connection with the commerce of America, 


having ceaſed to act as a general merchant there, and 
having confined himſelf to the ſhipment of the pro- 


duce of his own landed eſtate. The Court did 2 
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ſituation as a merchant of America ; becauſe a perſon GrpnonDnRs. | 
confining himſelf to the ' ſhipment of the produce of Af g, 
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his own eſtate, does not ſtand exactly on the ſame 
footing, as a general merchant * a mercantile 


domicil by his houſe of trade. 


It now appears that Mr. Grant has diſpoſed of his 


houſe, and has nothing left in America but his landed . 


eſtate, which alone has never been held ſufficient to 
conſtitute domicil, or fix the national character of the 
poſſeſſor, who is not perſonally reſident upon it; 
except with regard to property which is going as the 


immediate produce of that landed eſtate. Mr. Grant 
does not even ſeem to have formed any definite intention 


of returning to America. He does indeed fay, © that 
he has ordered a houſe to be built; but when? Only, 
* when the materials for building ſhall return to 


their uſual price.” Who can ſay when that may be? 


Under this view of the circumſtances in which 
Mr. Grant appears in this caſe, his mercantile con- 
nection with America, if any, is held by a mere thread: 
This is a tranſaction not originating in any purpoſe of 


remitting his funds to England, and from thence to 


America, but in an independent mercantile ſpeculation, 
from Cherbourg to Seville, or Liſbon. It is, I think, 
not entitled to be conſidered in an American character. 

It will be unneceſſary for me to ſay whether Mr. 
Grant's character is that of a French or a Britiſh mer- 
chant; it isſufficient to pronounce, that he'does notſtand 
in the character of a neutral American merchant, and 
that he is not entitled to reſtitution. 
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a 3 | Tuts was a caſe reſpecti ing the liability of Mr. Joſep 
. Wolf to pay the freight of the cargo which 
of alt eapencee, had been delivered to him by decree of the Court, 


oed pee 20th January, on bail, © to abide ſuch farther order 
under an order 1; ſhould be made by the Court ee the * 


of the Court, 


made reſpecting 3 * EE 
the ſhip under 


eubargd—The 


Send of On the part of the Defendant, appearing under pref, 
treight, on the Stoabey.— The ſhip, on whoſe behalf the demand of 


part of the 


— againſt - Freight is made againſt Mr. Wolf, is a Daniſh veſſel, 


ec purchaſer 20 


juftaixed. which had arrived in the port of London the day 
before the Daniſh embargo (a) was impoſed, having 
brought a cargo of fruit from a Spaniſh port, im. 
ported by the order of Burnet and Co. and conſigned 
to them. The cargo had been ſold by Burnet to Wolf 
the 28th of June 1800, under a contract to import 
two cargoes of nuts, and ſell them to Mr. Wolf. 
Owing to the embargo this cargo, could not be de. 
livered without application to this Court. In conſe- 
quence of an intimation made to Government, that 
there were ſeveral cargoes detained in the River under 
this embargo, which belonged to Britiſb merchants, 
an order of Council iſſued the 28th of January, 
directing the delivery of ſuch goods as were Britiſs- 


property, and were coming under a licence to be made 
without bail ; and farther, that in the caſe of neutral 


- 
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0 — impoſed by proclamation, 14th Fanuary 1801, 
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property, or Britiſh property not under a licence, the The bs 
delivery ſhould take place an bail, © to abide adjudica- Jenn 
tion in this Conrt, if any proceedings ſhould be com- ge 
menced againſt the cargo within two months.” On * 2 
the ſame day another order of Council iſſued, which 
forbad the payment of any bill to perſons whoſe property 
was under embargo, and alſo the payment of freight 
for merchandiſe imported in the embargoed veſſels. 
On the arrival of this ſhip ſhe became ſubject to theſe 
orders, ſo far as to be incapable of receiving her 
freight. The freight was liable to remain due indeed 
from ſome perſon, that is, from Meſſrs. Burnet and 
Co. the conſignees, when it could be paid; but in 
no manner could it be demanded from Mr. Wolf, 
He had under his contract with Burnet included all 
charges and freight, and had actually paid them in 
the price agreed on. But now becauſe Burnet has 
become inſolvent, it is attempted to reſort to another 
quarter, and enforce the payment of freight againſt ' | 
Mr. Wolf, who, if the demand can be ſuſtained, will 
lie under a manifeſt hardſhip in being compelled to 
pay freight twice. Under one of the proviſions made 
by Government to ſecure the payment of freight to 
the embargoed ſhips, it was directed that the freight 
might be paid to the Marſhal, and that no goods 
ſhould henceforth be delivered without the payment 
of freight. The perſon intereſted in this freight, 
might, therefore, have applied to the Marſhal to receive 
it. If that ſtep had been taken, Mr. Burnet was then 
ſolvent, and might have ſatisfied the demand; inſtead 
of that, no ſuch application was made at that time on 


the Marſhal, nor any demand on Mr. Wolf. Mr. 
R3 Burnet - 
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Burnet aQtually paid a part of the freight to the maſter, 
by which it is evident that he was the perſdn to whom 


credit was given for the whole. The maſter conſiders 


Burnet as reſponſible, and actually received 60 J. from 


him on account, In the Courts of Common Law (a), 


it is laid down by Lord Kenyon, that in caſes of goods 
configned to A. B. the confegnee is the perſon liable to 


. the freight, but not an ulterior perſon, to whom he may 
have transferred the property by ſale. This is preciſely 


ſuch a caſe. Under theſe circumſtances, the Court 
will not put ſuch a conſtruction on the bail which has 
been given” © to anſwer adjudication,” as to make it 
liable to this demand. The condition of anſwering 
adjudication meant only as to the queſtion of property, 
in caſe any doubt ſhould be raiſed on that point, but 
with no reference to ſuch a collateral demand as this, 


On the other fide, Arnold — The freight was earned 
in this caſe before the embargo was impoſed, The 
demand of the maſter was originally againſt the con. 
ſignee; but this was fruſtrated by the embargo, and alſo 
by the interference of Mr. Wolff, who applied to the 
Court for delivery, and ſwore that the goods were his 
property. By that act he took on himſelf the charaę- 
ter and duty of a conſignee, and virtually pledged him. 
ſelf for the payment of freight. By theſe means the 
maſter was deprived of his ſecurity for the freight ; he 
was entitled to have retained poſſeſſion till ſome legal 
authority interpoſed ; by the application of Mr. Wolf 


to this Court, the maſter was put out of poſſeſſion, 


— 
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* therefore i it is but reaſonable that he ſhould be 
:ndemnified by Mr. Wolf. = 
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[It was here ſtated by Stuabey, that the cargo was 
1805. 


of a periſhable nature, and unable to wait till an order 
of Government could be obtained, and therefore 
that Mr. Wolf applied to this Court, and obtained an 
order for the delivery on bail, and under a recogni, 
zance entered into by Matthew, Edes and Joſeph 
Dickins, to abide ſuch farther order as ſhould be made 
by the Court, and to bring in an account of fales if 
required. ] | 

Arnold in continuation—The firſ order of Council, 
28th of January, applied only to the detention of 
the property on board the embargoed ſhip; at that 
time this bond was given and it was framed ſo 
general, I apprehend, for the purpoſe of keeping 
all queſtions open. Then came a ſecond order (a), 
referring only to caſes under adjudication, and not 
meaning to apply in any manner to the queſtion 
of freight, which is proved by the additional order, 
which iſſued the ſame day, providing ſpecifically 


for queſtions of freight. In the mean time no 


freight could be demanded or paid, although it was 
by no .means intended that the freight ſhould be 
loſt, No laches are imputable to the maſter for not 
applying earlier; whilſt the embargo continued, which 
was till the 5th of June, he was not at liberty to re- 
ceive his freight ; as ſoon as that detention was taken 
off, ke did apply within a very few days, and 
although Mr. Wolff has ſtated in his affidavit, that no 
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application was made to him till the middle of Fune, i 
is not inconſiſtent with the repreſentation given 


- maſter ; for if the embargo laſted till the 5th of 


a few days might be neceſſary to conſider the ſteps 
heb were to be taken No laches are imputable to 


him; he was originally diſpoſſeſſed by the act of Mr. 


Wolf, and. is therefore, we ſubmit, entitled to big 


6 from him. 


JupouEN r. 


Sir. Wm. Scott. —The difficulty of this caſe ariſes 
partly out of the embargo, which is a public act, and 


partly out of the bankruptcy of Mr. Burnet, which 


is a private misfortune. It appears that e goods 
were ſhipped in a Spaniſh port for the account and 


riſk of Burnet, but under a charter-party executed by 
Smith and Co. of Liſbon, on behalf of Burnet, by 
which the maſter i is bound to proceed to London, where 


the contract ſhall be held accompliſhed—** and the 
freighters bind themſelves to cauſe to be paid to the 


captain by their correſpondents in London, on and 
immediately after the unloading of the ſhip, 500l. Ye” 


By the terms of the charter-party, the maſter ſets 
off with two ſecurities—the engagement of the freigh- 
ters, and alſo his lien on the goods; he has à per- 
ſonal as well as a real ſecurity :—lt appears that the 


3 goods were ſold by Burnet before their arrival to Mr. 


Wolff: With this contract the maſter was wholly un. 


acquainted ; he looked only to the conſignee, or to the 


freighter; Mr. Wolff was an entire ſtranger to him, 


except inaſmuch as he became the repreſentative of the 


conſignee; the maſter's dependence was entirely on 
Burnt 
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Burnt from whow he appears to have received ſome 
advance of money. Then comes the act of the State, 


g 1 J 
The 
Turzxzsa 
3 ; 


the embargo on all-Dani/h veſſels, which was a meaſure J za, 


taken in contemplation of - hoſtilities, and muſt 
he conſidered as diſcharging the lien, which the 
maſter had upon the goods. In the ſituation in which 
the two countries ſtood, the maſter had no right 
to make his demand againſt any ſubject of this country, 


being himſelf under detention as well as the veſſel, on 
whoſe behalf this demand ariſes. The effect of this 
ſituation muſt, I think, be held to defeat the right, 


which the maſter had poſſeſſed over his property, as 
a lien, entitling him to retain poſſeſſion till his freight 
ſhould be paid. The conſequence of that will be, 
that his real ſecurity being defeated by accident, par. 
taking of the nature of hoſtilities, he muſt be remitted 


| to his perſonal ſecurity, againſt the perſons wat 


whom he contracted. 

In the ſteps taken by the — of this 
country, it was undoubtedly intended to uſe 
precaution for the preſervation of all intereſts that 
might be ultimately affected; and in the bonds, which 


this Court directed to be nk on the delivery of | 


goods under the embargo, the terms were drawn up as 
general as poſſible to anſwer all queſtions. I ſnould have 


no doubt, therefore, that. the bond would cover this 


demand, if it was one to which Mr. Wolf was in equity 
liable; but I am of opinion that he is not liable, in- 
much as he was no party to the contract, and ob- 
tained poſſeſſion of the goods under a legal title—at 
a time, when the lien of the maſter for his freight 
was diſcharged, by the ſituation in which he ſtood, as 


@ Daniſh ſubject towards this Country. 


The 
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The claim of the maſter. on the goods OF ON 


he is caſt back 1 
who muſt be reſponſible to him. They haye cn. 


gaged for the act of their correſpondent as well as for 
their own. It is owing to their correſpondent that 
the goods have become the property of Mr. ey; 
theſe perſons are therefore reſponſible to the maſter. 


| Under all the circumſtances of the caſe, I, am of 


March ny 
1802. 


Tar and pitch, 
not being the 
uee of the 


- exporting coun- 


try, contraband. 
Onus probandi, 
on the claimant. 


notwithſtanding he has entered into the bond. 


opinion that Mr. Wolf is not liable to this 


So 
THE TWEE JUFFROWEN, Erie Maſter, 


T* n b nnd wt 

in a Pruſſian ſhip, on a voyage from Embden to 
Dieppe, and claimed as * property of a Profjc 
merchant. 


For the Captors, Arnold argued, —That pitch and 
tar going to the port of a belligerent, not being the 


produce of the exporting country, were ſubſeck to 
condemnation as contraband, 


For the Claimants, 3 and Robinſon.—If the 
queſtion of produce is ſo much relied on, the Court 
will admit farther evidence, as there is nothing at 
preſent appearing, that in any manner points to = 


na = 2, OF 2 26 LEP ana 


wy, 


S 


2 ite. 


,- 
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ad. Should theſe artieles not be the produce of m. 


Pruſſia, they were unqueſtionably taken from ware- 2 © 
houſes at Embden, and may therefore be deemed to rr 
have been incorporated into the commerce of Prue, 
being, in this reſpect, materially diſtinguiſhed from 

the caſes of neutral merchants in one country, who 

night be ſending the produce of another country 

lire&ly to the belligerent. In the caſe of the Jonge 

Pieter, in which the queſtion turned upon a quantity —— 

of hemp taken on board a Prufian ſhip going from p. 163. 

Koning ſberg to Bourdeaux, the hemp was reſtored, 

although it is expreſsly faid, that it did not appear, 

of what country it was the produce. Pitch and 

tar are entitled to as much indulgence' at leaſt as 

hemp, being an article of later introduction in the 

catalogue of contraband ; as it is expreffed by Sir L. . m— | 
Jenkint, that pitch and tar were not generally eſteemed p. 75:. 
contraband in his time, unleſs prohibited by a ſpecial 
notification. 23 8 


„„ i. iii... Do. „ 


JupemenT. | 

Sir W. Scott. I take it to be the eſtabliſhed doctrine 
of this Court, that pitch and tar are univerſally contra- 
band, unleſs protected by treaty, or unleſs it is ſhewn 
that they are the produce of the country from which 
they are exported ; in which latter caſe they are conſi- 
dered on the more modern and lenient application 
of the rule, as ſubje& to preemption only. In certain 
nſtances, where they conſtitute the great ſtaple com- 
modity of the exporting country, as of Sweden, the 
preſumption may be allowed in favour of the claimant 


without 


—_— A 


WE, CASES DETERMINED IN THE: 


r abſolute proof: : but in reſpe& to Ea 


TVI 


1 Jorrnowss. Frigſland, or any part of Pruffia, the ſame preſump. 
"wk ies; Hon does not ariſe, | The fact is not proved, in any 
x2 manner, by the claimant, and I am inclined to 

=: ..- that the preſumption is on the other fide. 

= With reſpe& to what has been ſaid of a differen 
underſtanding prevailing in that country, I am afraid 
it 1s not the only inſtance in which our expoſition of 1 
the law of nations differs from what they are inclined 
to hold upon the ſame article; but I muſt remember, 


that it is my duty to adhere to what I underſtand to WM ” 


be the expoſition authorized by the former deciſions 1 
of this Court, founded on general and ws HR 0 
views of the ſubject. l 
Under that expoſition, I think myſelf 1080 t Ml © 
pronounce, that this cargo is ſubject to condemna- 4 
tion, as conſiſting of ſuch articles as pitch and tar, i 
which are not ſhewn to be the produce of the export, a 
ing country. | ; 
| | II 
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aſs : 
p- 41 at | 1 
ny THE JACOB, BAER Maſter. 1802. 
ab, 045 28 
| (Inſtance Court. 
ent ä | "HR 
fs was 2 queſtion reſpecting the freight of a Bottomry bond. 


— Freight of a 


ſubſequent voyage, whether it was liable to be ſubſequent 


attached for payment of a bottomry bond, entered — 
into on the part of the ſhip on a preceding voyage. jim fer . 
The act on petition ſet forth the circumſtances of the 
obligation in Baltimore, in 1800; the arrival of the 

ſip at Dublin, September 1800; her departure from 

thence on a ſecond voyage to America, and her return 

to the port of London in June 1801, where Mr. 

Rucker, the legal owner of the bond, had cauſed the 

reſſel to be arreſted, and had obtained a decree of 

this Court againſt the ſhip, tackle, and freight ; the 

ſhip had been ſold, and the proceeds, 911 /. being 

inſufficient to diſcharge the bond, the act farther 

alleged the freight which had been decreed to Mr. 

Rucker, by the aforeſaid decree, or primum decretum 

of the Court, to be in the hands of Meſſrs. Pedder 

and Co. of London, and prayed that the Court would 

direct that freight to be brought in, and _— to 

the Uſcharge of this bond. 


Againſt the FEST] Laurence and Sewell, — 
Bonds of this nature are not ſuable againſt the - 
treight of a ſubſequent voyage; no caſe can be 
produced in which ſuch effects have been aſ- 
bed to them. It is in its nature a maritime 
contraQt - 


Tie contract reſpeCting the preſent voyage, in which the 
parties muſt be ſuppoſed to have contracted for the 
| A439, liability of the preſent freight, and the ſufficiency of tha 
freight, to anſwer the demand in queſtion. In other 
Courts, perhaps, means may be found of enforcing a 
perſonal claim againſt the owner, on this demang. 
But then an opportunity would be allowed of ex. 
cepting againſt the quantum of the demand, and of 
ſtating other objections ariſing upon it. This bond 
was entered into for the purpoſe, as it is expreſſed, of 
carrying the veſſel from Baltimore to Cork, where the 
bond was expreſſed to be payable. It never was in 
the contemplation of the parties to hypothecate more 
than the freight of that voyage. 2.45 


| 
| 
| 
446 Css DETERMINED'IN THE. 
| 


On the other fide, Swabey—The bond is by no 
means confined to the freight of the preſent voyage, 
The terms of it are to bind the ſhip, and the freight 
generally. To confine the terms to the aQual 
voyage, then in contemplation, would be to give the 
borrower the power of defeating the obligation, by 
his own act. In the preſent caſe, that effect would 
be produced; the bond deſcribes a voyage to Curt, 
but in fact the ſhip never went to Cork. There wa 
no opportunity of enforcing a demand there; the 
veſſel went to Dublin, where the bond could not be 
put in force, as it had not arrived. The plaintiffs 
in this ſuit, therefore, are not chargeable with any 
laches; they have taken the firſt opportunity of 
proſecuting their claim. The defendant is now be- 
fore the Court, praying to be teleaſed from this 
demand; but if he comes to aik- juſtice, the Coun 
| | mer 
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will at leaſt expe& that he ſhould perform juſtice, 
and ſatisfy the bond, out of the freight of the for- 


mer voyage, n 
received. 


On this hearing, the Court reſerved the queſtion . 


for farther conſideration, intimating as opinion, that 
the demand was ſuſtainable, and within the terms of 


the bond. 


JUDGMENT. 

Sir W. Scott. This is the caſe of a bottomry bond, 
executed in America, where the maſter of inn hw 
burgh ſhip bound himſelf, the ſhip and freight, for 
the payment of the money. The terms of the inſtru- 
ment are very general, and contain- nothing that 
ſeems to reſtrict the application of them to one 
voyage. The bond binds the maſter, his heirs and 
executors, and alſo the faid barque or veflel, and 


her freight; reciting © that whereas the maſter had 


« borrowed of Bebn and Co. of Baltimore, the ſum 


« of 16,770 dollars for the neceſſary ſervice of the 


„ ſhip, to enable her to proceed on her intended 
voyage. And whereas the barque has been char- 


« tered for the ſum of 2, 352 J. ſterling, to proceed on 


* a voyage from' Baltimore to Cork, and from thence 
| to the n of mn as ſhe may 

* receive future orders: and whereas a ſum of 
* 1,126. J. part of the faid freight, has been paid in 
* advance by the charterer to the faid maſter, and 
e by him handed over to the ſaid lender, Behn and 


.« if 


* Co. tf. The candidon of this obligation is, that 


, Jacom 


— 


« after the arrival of the ſaid barque at Cork afore- 
* ſaid, the remaining ſum of 31,476 marks banco; 
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te if tlie faid n ſhall, with all convenient ſpeedz 
« proceed and ſail from the port of Baltimore, on 


* ia, c her before- mentioned voyage, to Cork, the dangers 
of the ſea and enemies only excepted ; and if the 


& aforeſaid maſter ſhall cauſe to be paid to the afore. 
e ſaid Behn, or his attorney, within twenity-five days 


& or in caſe an utter loſs of the ſaid barque, or veſe, 
5 ſhall happen during her aforeſaid voyage, then the 
<« aforeſaid obligation hall be void, or elſe to remain 
& in full force,” 

It appears that the ſhip failed from Balles 5 
arrived not at Cork but at Dublin, though 1 do not 


: ſee that there is any reaſon to impute a fraudulent 


e the ſhip took in goods of Behn, the lender of the 


purpoſe to this deviation. On her arrival. at Dublin, 
the ſhip diſcharged her lading, and failed away, the 
bond not having been paid. She returns again to 
this country, and is arreſted for the payment of the 
bond. The ſhip has been ſold, and now, the proceeds 
not being ſufficient to diſcharge the bond, the freight 
of this latter voyage has been attached. The act of 
Court which has been entered into between the par- 
ties, diſcloſes the ground on which the obligor con- 
ſiders the preſent freight not to be liable, wiz. © that 


ce money; that the hypothecation of freight alluded 
« only to the former freight ; that great inconvenience 
e would ariſe to the owner of the veſſel, if this 
e freight was to be ſubſtituted in the place of the 
& former freight, becauſe the owner of the veſſel 
« had deſtined it for another purpoſe,” for which 


— * 
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they were perſonally liable.—This is the whole of 
the plea, The diſpoſition of this Court would cer. 
tainly be, to uphold the efficacy of bonds of this 
nature, as far as is conſiſtent with law: They are 
bonds of great ſanctity, and highly neceſſary in mer 
cantile affairs, and therefore the Court would be 
inclined to ſupport them, as far as the juſtice of the 
caſe will admit. es 

Let us conſider what the juſtice of this caſe is? 
lt appears to me, that a more unconſcientious reſiſt. 
| ance to a demand could never have been made. 
The ſhip went to Dublin, and was diſcharged, as it is 
ſtated on the part of the plaintiffs, before the bond 
wrived ; Such an accident muſt, I conceive, be a 
matter of frequent occurrence: Bonds of this ſort 
cannot ſafely be ſent by the velſel to which they 
relate—ſome other conveyance muſt be found, and 
it ſeems to me, that it muſt be a matter of chance, 
amoſt in every inſtance, whether the bond or the 
reflel ſhall firſt arrive at the place of deſtination. It 
has been ſaid in argument, that the agent in Dublin 
might have been apprized, and that orders ſhould 


that the omiſſion of this precaution amounts to ſome 
degree of laches, on the part of the plaintiff. But, 
lan of opinion, that the parties who were to pay 
the freight in Dublin, could not have declined to 
pay it, on the demand of the maſter. The maſter might 
lave refuſed to deliver, without the payment of freight, 
id if the agent had alledged orders to retain, the maſter 


fer that might be, the maſter did actually receive 
the freight, and depoſited it with the proprietors at 
VOL, Iv. 8 Hamburgs; 


have been ſent to him to withhold the freight; and 


might naturally have aſked to ſee the bond. How- 


. demand. 


owner.” —So, that theſe parties ſtanding under 15 
perſonal obligation for this money, deſire to be re- 
leaſed alſo from all real obligation. To my appre- 


In this caſe, there is no perſon concerned but the 


third party may have become intereſted in the freight 


exerciſes, -I hope not unduly, a wide equity, under the 
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Hamburgh ; The defendants admit this, and alſo, that 
the money is due on the bond ; but their excuſe is, 
that great inconvenience will ariſe to them, if they 
are obliged to pay it. To admit that the money is 
due, and to ſtand only on the inconvenience of pay. 
ment, ſeems not to be a very rational anſwer, to be 
given in a Court of juſtice, in oppoſition to the legal 


It is ſtated, that the owners are not perſonally 
bound by this bond—that the maſter may bind the 
ſhip, but that he cannot bind the perſon of his 


henſion this is not a very modeſt requeſt. I deſire 
not to be underſtood, as laying down any general 
rule for all circumſtances, and all caſes, where any 


of the ſubſequent voyage. I lay down no ſuch rule. 


owner of the ſhip, and the holder of the bond. The 
owner admits that he has received what he ought not 
to have received; and I think I ſhall not exceed the 
proper limits of the juriſdiction of this Court, which 


terms of its commiſſion, in ordering that the freight of 
the ſubſequent voyage, which is in the cuſtody of the 
Court, ſhall be anſwerable for this demand. It has 
been ſuggeſted that there are ſome objections to the 
accounts, but they have not been put in iſſue. Iſhall 
refer it to the regiſtrar and merchants to report what 
is due, and pronounce this freight liable to that 


amount. g „ 
ry THE 
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THE NAYADE, Marz Maſter. „ 
nis was a caſe of a quantity of cotton and ſugar, — 
taken in 1301, on 2 voyage from Liſbon fo part of a mer- 


| | chant, of an al 
| Beurdeaux, and claimed on behalf of Mr. Beljeian, 3 them ip 
deſcribing himſelf as a P ruſſian mer chant, though re- — 11 — ogg 
fident in Liſbon. = . Se the 


On the part of the Captors, Swabey a 


That Mr. Beljeian could be conſidered in no other light 
than as a merchant of Portugal where he reſided. That 
1 ſuch, his property taken in trade with the enemy of 
Pirtugal and England, allies in the war, mult be ſubject 
toconfiscation, on the authority of the Enigheid, [ſupra - 
1Adm. Rep. p. 210. : : 
Fir the Claimant, Laurence contended—That the 
point of law relied on was not made out ; that the 
Enigheid did not by any means eſtabliſh the principle. 


[Coirt,—T think the law is perfectly clear; I have 
taſon to remember the whole of that caſe ; it was a 
ak argued by myſelf, and one which went up to the 
Lords under my advice. I had an opportunity of 
tering the deliberation of the Lords upon it, and 1 
how, that it was decided on the ground, that during 
1conjoint war, no ſubje& of one belligerent can trade 
nth the enemy, without being liable to a forfeiture - 
if lis property engaged in ſuch a trade, in the Courts 
the ally]. | | 


Laurence then argued—That there was nothing to 


bey that Fortugal was at that time at war with France; 
lat if the Government of Portugal ſubmitted to ſuffer 


s 2 injury 


R R = * @ fr 0 5ÿf f ES ea di. Sits 
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2 injury and indignity rather than give a pretext to the ra- 
———— Pacious ambition of France by declaring war, merchants 
e reſident within that country were entitled to the he. 
nefit of a ſtate of peace. It was argued alſo, that 

the claimant was a ſubject of Pruſſia reſident in Liſbon, 

| where foreigners ſettled in factories conſidered them- 

ſelves as ſtill retaining their native character; and 

farther, that it was not to be preſumed. that ſuch ts. 

lations would be entered into without the e and 


permiſſion of the State. 


 Stwabey replied That with reſpett to the ſtate of 
war, there was unequivocal evidence on board this 
very veſſel ; there being a certificate, purporting to be 
ſigned by ———, the French commiſſary for the 
management of French priſoners i in Portugal. 


Jupouxxr. 

Sir N. Scutt.— This is the caſe of property claimed 
for a perſon who was firſt deſcribed in the claim 2 
2 Liſbon merchant, and a ſybje& of her Majeſty the 
Queen of Portugal.” Since the time of giving in the 
claim, it has been thought convenient to alter that 
deſcription, and to repreſent him as a ſubjet 0 
the King of Pruſſia, reſident in Liſgn.” | It is ad 


mitted, however, that he is reſident, in Liſpon, an .; 
the queſtion will be, whether that fact i is not ſufficient of 
to preclude him from receiving the reſtitution of tl jk 


property. 
It may be neceſſary to conſider i in the firſt plac th 


ſituation in which Portugal then ſtood. The relate 
which that country has borne towards France, at d 
a ferent periods, has been . ambiguous. * 


injuries, could have afforded protection againſt the 
nolence of France, ſhe might have eſcaped ; But it is 
equally notorious, that all theſe conceſſions were made 


prevent Portugal from being implicated in a war with 


Trance. 


In caſes of this kind, it is by no means neceſſary 
hat both countries ſhould declare war. Whatever 
night be the proſtration and ſubmiſſive demeanour on 
one ſide, if France was unwilling to accept that ſub- 
niſion, and perſiſted in attacking Portugal, it was ſuf- 
ficient ; and it cannot be doubted by any body who 
has attended to the common ſtate -of public affairs, 
that Portugal was confidered as engaged in war with 
France. Without adverting to particular inftances, it 
ed k notorious and evident from this very caſe, that there 
2 ws a Trench Commiſſary ſtationed at Liſbon for the 


the regulation of French priſoners. At the time of this 


tanſation, Portugal muſt, indubitably, be taken to 
hae been at war with France. 

But it is contended, that this Courtis not competent 
to take cognizance of the fact of a ſubject of an 
led Power trading with the common enemy. Iam 
of opinion that the caſe of the Enigheid has effectually 
Upoſed of that queſtion. On the part of Mr. A—, 

2 Dutch merchant, who was engaged in that _ 


on a ſubje& of Holland :—But it was replied, that it 
Was no particular law of this country, that inflicted 
$3 ſuch 


nithout ſucceſs, and proved utterly inefficacious to 


action as a partner with Mr. Hankey, it was in that. 
ale contended, that we had no right to inflict forfeiture. 
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| firſt there was a wiſh on the 1 of Portugal not to The : 
conſider herſelf as being at war with France; and if — 
z ſubmiſſive conduct, and a diſpoſition not to reſent 49" 6» 
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ſuch a penalty, but that it was an univerſal principle 
the law of nations, and that it would place this — 
in a very diſadvantageous ſituation (a) indeed, if the 


ſubjects of an ally in war might trade with the eneny, 


whilſt the property of Britiſp ſubjects ſo employed vas 
ſubje& to confiscation. In that argument ſome caſes 
relating to the German States are adyerted to. But 
they ſtand on a very different footing as free cities; 
and it was underſtood to have been the ancient con. 
ſtitution of their connection with the Empire, that they 
were not precludedfrom trading with the enemies of th, 
Empire. On theſe conſiderations, the Lords in thoſe 
caſes did not think proper to preſs the principle upon 
them. Is "of 5 

It is ſuggeſted here, that there might have been a 


licence: When that is relied on to create a privileged 


— —_ . SD. nnn 
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(a) 1705, when England and Holland were allies in war againf 
France and Spain, it was at firſt (according to the general'policy) 


attempted to prevent alt trade with the enemy on the part of 
. Engliſh and Dutch merchants, and ſeveral Dutch ſhips caught in the 


act of trading to the enemy's country were captured and brought 
into this country. It appeared afterwards to the Engliſh Goren- 
ment, that, as the Dutch Government encouraged their merchants 
to trade to Spain under paſſes, it would not be in the power of 
England effectually to prevent this trade, and that it might prore 
very detrimental to Englaad if Holland ſhould by this opportunity 
gain poſſeſſion of the bullion trade, and retain it after the war- 
Under theſe conſiderations, the Exgliſb Government iſſued an order, 
Auguſt 1705, for the liberation of all Dutch ſhips ſo detained, and 
directed Engliſh cruizers for the reſt of that war not to 
Engliſh or Dutch ſhips ſailing on a trade to Spain under the pale 
of their reſpectixe Government, © ſince her Majeſty has opened the 
trade with the enemy.” —Seg Laws, p. 668. 3 


exerptic 


HIGH CQURT OF ADMIRALTY. 
exemption in favour of any particular tranſaction, it 
and proved. No proof is offered of any ſuch thing, 


the caſe is reduced to this queſtion, whether, there 


his original native character, as to protect him in trad- 
ing with the enemy of Portugal? I do not know that 
perſons reſident in factories at Liſbon are permitted 
by the laws of Portugal to, trade with the enemy of 
that Country. But even if it were fo, it muſt be 
ſhewn thet there is a Pruſſian factory at Liſbon. In 


Court, that this gentleman claimed as a Pertugueze 


firſt intention to claim in. that charaQer in the preſent 
caſe, I ſee no ground on which I can diſtinguiſh the 
caſe of this claimant from that of other Portugueze 
(6) merchants. If there is any ſuch principle in the 
law of Portugal, as that foreigners ſettled in factories 
there may trade with the enemy of the State, it is fit 
that it ſhould be fully proved and eſtabliſhed before 


—ͤ— * 
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(5) In the caſe of the Denour, Lords, March 17, 1802. Mr, 
— a Britiſh born ſubjeR, reſident in the ZEnghſs factory at 


as to render his trade with Holland (at war with England, but not 
with Portugal) not impeachable ar an illegal trade,—Farther proof 
was ordered to be made of the property. | 


v4 
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is neceſſary that the licence ſhould be diſtinctly alleged : 


It reſts merely on the ſuggeſtion of Counſel. Then 


| being factories at Liſbon, a perſon reſident there, as a 
member of any particular factory, might ſo far retain ' 


the ſuperior Court, and it will then be for that Court 


Liſbon, was allowed the benefit of a Portugueze character, ſo far 


April 6th, 
1302. 


a former caſe (a) it is within the recollection of the 2 Carl Walter, 


upra. p. 207, 
merchant; and there can be no doubt that it was his 
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1 


Nara. to conſider, how. far ſuch x piinciple.« can be admitted, 


"pil 6th, 


150. mon enemy eee otwit 
ſtate of war. 


1 do not feel ihac it would: be ft for me to eſtabliſh 


any ſuch principle, and I think I am bound to — 
this claim. as 


* 
as * 
. | —.— » 


Ie, THE CAROLINA, Non popis r Maſter 


Ship loſt io the Tan was a caſe on petition, reſpeing the loſs of 


. 9 a Swediſh veſſel, captured at the taking of Alex. 


accicent and 


Kreſs of weather, andri ia, and loſt 1 in the poſſeſſion. of the Captors, before 


after capture; on ſhe had been * to adjudication. 


e ſhip's egreſs 
from Alexandria, 
after having 


1 the ER of the Captors, the King's Advocate.— 


one. The ſituation and character in which this veſſel was 
-— taken, are ſuch as fully juſtify the ſeizure, and 
Seizure juſti>= thereby exonerate the captors from being anſwerable 


fable, 


Ceptor net for the loſs, which is admitted to have happened 


deemed reſpon- 


N without any imputation of negle& on their part. The: 
ſhip was a Swediſh veſſel, which had ſerved in the 
French expedition to Alexandria, as a tranſport to 


convey troops, c. When the port of Alexandria 
was inveſted by the Britiſh torces, a notification was 


ſent in, giving permiſſion to all neutral veſſels to de: 
part. This ſhip did not avail herſelf of that per- 
miſſion, or ſet ſail till four days afterwards, and the 
only excuſe offered for the delay was, © that the 


French 


under which all the trade of Portugal with the com- 
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french commander would not permit her to ſail be- 
fore.” On board were found bills on the French - 


The | 
CAROLINA. 


gorernment, and letters from the French commander, 
by which the fa of her having ſerved as a French. 


tranſport is fully proved. 


On the part of the Claimants, Laurence.—It is not 
inputed to the Britiſh commanders, that there has 
deen any moral miſconduct on their parts. There 
has, however, been this loſs ſuſtained, for which they 
may be reſponſible, if it ſhould appear that it hap- 
pened whilſt the property was kept in their poſſeſſion, | 
vithout any juſtifiable grounds of detention. On 
what principle can it be contended that this veſſel 
would have been ſubje& to condemnation? As a 
French tranſport ? Certainly not. If ſhe had been 
taken on the outward voyage, ſuch a principle could 
not have been enforced againſt her, impreſſed as ſhe 
was into that ſervice by dureſs and violence. But 
the whole of that offence had been diſcharged. The 
troops had been landed,. and the ſhip was captured on 
her return, and after an indiſcriminate invitation or 
declaration to all neutral veſſels, encouraging them to 
depart, The declaration contained' no exception 
zanſt ſhips which had brought French troops, nor 
any intimation that they would be conſidered as French. 
ſhips; it was abſolute and unconditional. If it is 
now to be made ſubje& to ſuch an interpretation, it* 
will operate as a ſnare on all thoſe who took advan- 
tage of it. The delay of four days, which is men- 
toned to have taken place before the ſailing of this 
veſſel, can make no diſtinction, ſince it proceeded 


chielly from the ſituation of the winds, When the 


proclamation 


April zom, 
i862. 
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tte. to conſider, how. far ſuch a principle carl be admitted, 


under which all the trade of Portugal with the com · 


Apr i 6t th, 


180 mon enemy wight be carried on, notwithſtanding the 
ſtate of war. | 

I do not feel that it . be fit for me to eſtabliſh 

any ſuch principle, and I think I am bound to e 

this claim. 
April zoth, THE CAROLINA, Nox pops r Maſter, 

Ship loſt inthe Tun was a caſe on petition, reſpecting the loſs of 

— _ a Swediſh veſſel, captured at the taking of Ales. 


accicent and 


dels of weather, andria, and loſt in the poſſeſſion of the captors, before 
fter capture, on ſhe had been brought to adjudication. 


e ſhip's egreſs 
fromAlexaneria, 
after having 


ſerved as a On the 3 of the Captors, the King's Advocate.— 


| —— The ſituation and character in which this veſſel was 
French forces taken, are ſuch as fully juſtify the ſeizure, and 


to Egypt. 


Seizure juſt thereby exonerate the captors from being anſwerable 


Captor not for the loſs, which is admitted to have happened 


deemed reſpon- 


— without any imputation of neglect on their part. The 
ſhip was a Swediſh veſſel, which had ſerved in the 


French expedition to Alexandria, as a tranſport to- 


convey troops, &c. When the port of Alexandria 
was inveſted by the Britiſh forces, a notification was 


ſent in, giving permiſſion to all neutral veſſels to de-. 
part. This ſhip did not avail herſelf of that per- 
miſſion, or ſet fail till four days afterwards, and the 
only excuſe offered for the delay was, “ that the 


French 
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french commander would not permit her to fail be- 
fore.” On board were found bills on the French 
government, and letters from the French commander, 
by which the fact of her having ſerved as a French 
tranſport is fully proved. 


On the part of the Claimants, Laurence. —It is not 
inputed to the Britiſh commanders, that there has 
deen any moral miſcondu& on their parts. There 
has, however, been this loſs ſuſtained, for which they 


what principle can it be contended that this veſſel 


French tranſport ? Certainly not. If ſhe had been 
taken on the outward voyage, ſuch a principle could 


was into that ſervice by dureſs and violence. But 


her return, and after an indiſcriminate invitation or 
declaration to all neutral veſſels, encouraging them to 
depart, The declaration contained no exception 
againſt ſhips which had brought French troops, nor 


ſhips; it was abſolute and unconditional. 


toned to have taken place before the ſailing of this 


chiefly from the ſituation of the winds, When the 
proclamation 


257 
The | 
CAroLINA, 


may be reſponſible, if it ſhould appear that it hap- 
pened whilſt the property was kept in their poſſeſſion, 
without any juſtifiable grounds of detention. On 


not have been enforced againſt her, impreſſed as ſhe 


| the whole of that offence had been diſcharged. The 
troops had been landed,. and the ſhip was captured on 


my intimation that they would be conſidered as French. 
If it is 
now to be made ſubje& to ſuch an interpretation, it 
wil operate as a ſnare on all thoſe who took advan- 
tage of it. The delay of four days, which is men- 


veſſel, can make no diſtinQion, ſince it proceeded 


April Toth, x 
— 


would have been ſubject to condemnation? As a | 
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WT 30th, 
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proclamation was firſt made, the wind was favourable 
for ſhips lying in the new, or outward harbour, and 
they ſailed as ſpeedily as poſſible : but the ſame wind 
being unfavourable for ſhips in the inward harbour, 
they were unavoidably obliged to wait. By what rule 
of diſtinction the commander acted does not appear; 
but all that were in the outward harbour were per. 
mitted to paſs, whilſt all thoſe that ſailed afterwards 
from the inward harbour were detained, There is, 
beſides, this, additional circumſtance to be urged 
againſt thoſe who took poſſeſſion of this ſhip, as a 
reaſon why the loſs ſhould fall on them, that they 
ſtripped the veſſel of her crew, and put other hands 
on board, and did not proceed, as they ought to have 


done, to bring the veſſel to adjudication. The 


owners have by this circumſtance loſt the opportunity 
of ſhewing whether the loſs may not have happened by 
ſome culpable negligence. Under the circumſtances 
of this ſeizure, the captors muſt, it is ſubmitted, be 
held reſponſible even for the accidents which happened 
during the time of their poſſeſſion. 


JuDG6MENT. Ls 
Sir W. Scott.—This ſhip. is ſtated by the maſter's 
account to be a Swediſh ſhip, chartered by, 
of Leghorn, to go on a voyage to Civita Vecchia, with 


other common covenants not to go to a blockaded 


port, or to carry contraband articles. The particu- 
lars of his repreſentation are, © that on the 26th 


* of March 1798, his ſhip was chartered by F. 


« Jaumer, a merchant of Leghorn, for four months, 
« at 1,250 piaſtres pey month, to go on a trading 
& yoyage 
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voyage between Leghorn, Civita Vecchia, and the 3 
6 adjacent ports, as the freighter ſhould direct, with 72 = 
« the exception of not gaing to French ports, or ports 18 


« that were blockaded, and alſo of not carrying 
« contraband goods or ſtores : That he failed ac- 
« cordingly from Leghorn to Civita Vecchia on the 
« gth of April 1798, and on his arrival at the laſt- 
« mentioned port was informed, that an embargo 
% had been laid upon all veſſels in that port: That 
& he was then ſummoned before the Trench agent of 
6 —, who ſhewed him a letter from 


3 


« addrefſed to the ſaid maſter, and informing him 
that Citizen D was to be the lader of the 
60 cargo in Civita Vecchia, and that he muſt hold his 
« ſhip in readineſs at the diſpoſal of the French com- 
« miſfary.” He then ſtates, © that he went to Rome 
à to ſolicit the interference of the Swediſh Conſul, 
& but could not find him, and when he returned, he 
„ found his ſhip fitted up as a tranſport : That 
65 beings unable to avoid this ſervice, he cauſed an 
«* inſurance to be made for the benefit of his owner, 
and was ordered to victual his veſſel for two months: 
« that he took on board 1 50 dragoons, and failed with 
« 57 other veſſels, but he did not know on what deſti- 
© nation: That on his arrival at Alexandria he applied 
© for payment, and for his diſcharge, but was put 
* off.” It does not appear that the maſter made any 
proteſt or remonſtrance againſt this ſervice z but 
rather in proof of his voluntary aſſent, he proceeded 
to inſure the veſſel, and to provide the neceſſary pro- 
viſions for the voyage. It is now, however, ſaid, that 
this was an act under dureſs, and that it is « by- gone 
tranſaction, 
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| The tranſaction. On the former part of this repreſenta. 
Ser. tion my opinion is, that a man cannot be Permitted 
April 36% to aver, that he was an involuntary agent in ſuch 3 
tranſaction, If an act of force, exerciſed by one 
belligerent on a neutral ſhip or perſon, is to be deemed 

a ſufficient juſtification for any act done by him, con- 

trary to the known duties of the neutral character, 

there would be an end of any prohibition under the 

law of nations to carry contraband, or to engage in 

any other hoſtile act. If any loſs is ſuſtained in ſuch 

a ſervice, the neutral yielding to fuch demands, muſt 

ſeek redreſs againſt the Government that has impoſed 


the reſtraint upon him. He has no right to expect 
that the Brizi/h government ſhould pay for the injuſtice 


of its public enemy. If this veſſel had been taken 
in delicto, I ſhould have felt no heſitation in ſaying, 
that ſhe muſt have been ſubje& to condemnation, 
Whether the troops were received on board volunta. 
ry, or involuntarily, could make no difference. 
Then as to its being a by-gone tranſaQtion,—had ſhe 
diveſted herſelf of the character of a French tranſ- 
port? Had ſhe ſo receded from that character, as is 
repreſented ? She was remaining under the power of 
the French military commander as much as ever. 
She had ſolicited leave to depart, but could not ob- 
tain it; and if the Engliſb fleet had not appeared, 
ſhe might have been employed to carry on the dra- 
goons to ſome other place, in the ſame manner as 
ſhe had been employed before, I can by no means 
accede to the deſcription given in argument, or con- 
ſider her as having removed herſelf from all taint, 
_ ariſing out of the preceding contract. When the 
Britiſh fleet appeared before Alexandria, the Briti iſp 


commander did, with a tenderneſs to neutral com- 
merce, 
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merce, which is highly honourable to him, give 
liberty to neutral veſſels to depart. But although 
this notice was given in general terms, to neutral ſhips, 
it was not given abſolutely to all, that were neutral in 
built and property, but to ſuch as were neutral likewiſe 
in their conduct, and were acting fairly under that cha- 
raſter. The very terms of the letter are, to all 
ſuch as are legally employed.” This ſhip, was ſtill 
ſubſervient to the purpoſes of the French commander, 
who refuſed to let her depart, till the arrival of the 
Britiſh fleet rendered it impoſſible for him to make 
any farther uſe of the veſſel. Under theſe circum- 
ſtances, what right or pretence had this veſſel to 
claim the privileges which belonged only to thoſe who 
had conducted themſelyes as neutral, or to claim the 
protection of that proclamation? On the firſt at- 
tempt to come out it appears ſhe was taken, and 
under circumſtances which do in my opinion fully 
juſtify the ſeizure. But, it is ſaid, the captors were in 
fault, for not proceeding immediately to adjudication ! 
It muſt be conceded, I think, as a reaſonable diſ- 
tinction, that commanders acting in the management 
of great expeditions, cannot be tied down exactly 
to the ſame rules, by which individual cruizers 
are directed to proceed. If the veſſel had been 
brought to adjudication, ſo far am I from thinking 
that it would have availed the claimants, that it rather 
appears to me there would have been ſtrong grounds 
on which the captors might have been entitled to con- 
' demnation. It is ſaid that the maſter was ſeparated 
from his ſhip—but if we conſider that he was a per- 


ſon who had appeared to engage his veſſel voluntarily 


as a French tranſport, there might be very good rea- 
ſons 


— * 


The 


CanoLINAg. 


® it. 


— 
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part of the prayer of the claimant, that the Court will 
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ſons why it would not be improper to remove ſuch 4 
perſon. - On the whole, I can by no means hold that 
this is a demand fit to be enforced in this Court, 


It appears, that there were on'board ſome bills of 
exchange on the Frenth government ; and it is made 


direct the captors to'deliverthemup.—On what grounds 
can it be expected that this Court will buſy itſelf to afliſt 
in enforcing a demand for what is to be conſidered at 
the pretium lzſe fidei Is there a principle more 
univerſal than that Courts of juſtice will not carry 
into effect an illegal contract? In fome inſtances it 
may have been doubted (a) whether the Court of Prize 


can properly take notice of a breach of our own mu- 


nicipal laws. But in reſpect to the law in queſtion 
before us, can it be ſaid that the Court of Admiralty 
ſhall lend its aid to carry into effect a contract which is 
in direct violation of the law of nations, that very law, 
which it fits to adminiſter ? The parties muſt reſort 
to the French government, and ſettle their accountg 
with them as well as they can. I have no heſitation 
in rejecting the whole of this _—_ vith coſts of 
the petition againſt the claimant. 


* 2 
— — —_—— YI * 
* 


— — — — 


(a) It has ſince hath determined in ſeveral inſtances; that a Briti/h 
ſubject cannot come before a Court of Prize to claim property 
taken in a courſe of trade which is forbidden by the laws of his 
country; and in the caſe of the Etruſco, Lords, 11 Auguſt, 1803, 
it was decided, after long deliberation, that property condemned 
in conſequence of the inadmi/ſibility of ſuch a claim, is to be con- 
demned not to the individual captor, but to the King. 


THE 
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THE JON GE JOHANNES, PARLERLIET a 4th, "A 
Maſter. oe: 


Hls was a Caſe of a cargo of flax, taken on a dere ſo | 
voyage from Rotterdam to Stockton, and other - ne — to 

ports in the north of England, and conſigned — 

to ſundry merchants nd,” by bills of lading, 

expreſſing their account and riſk, The claim was 

given for the various proprietors by Mr. Smith, one 

of the partners of the houſe of Bridge and Smith, 

of London, ſtating, that a licence had been taken out 

for this ſhipment by their-houſe, in conſequence of 

letters from their correſpondents, On the part of the 

captors, it was objected that this cargo could not be 

protected by the licence, in the manner in which it 

had been uſed ;' that the licence was only to Bridge 

and Smith, or their agents, or bearers of their bills of 


ladin. 


On the other fide, Arnold and Robinſon argued,— 
That there was nothing to impeach the good faith of 
this tranſaction; that it might therefore be permitted 
to come under the precedent of the Chriſtina Supra, vol. 4 
Shia, in which the Court did permit other parties 
to come in and protect themſelves, by having agreed 
with the holder of the licence, to take part in the 
ſhipment made under it. The preſent caſe affords 
a ſtrong preſumption, that the licence was not 
meant to be confined ſolely to the property of 
—_ and Smith, inaſmuch as the words are very 
_ general, 


_ 


| D 


general, AS an almoſt indefinite 3 in 


. 


() Vide 
licences, infra, 


\ 


to engage in this trade, either under the words of the 


"= 


of the parties, in making the neceſſary application, 
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three neutral ſhips (a). 


Jjunonzxr. 


Sir N. 1 which the utmoſt 
innocence of intention. appears on the part of perſons 
claiming under ſuch - licences, the Court is certainly 
very deſirous. to extend the privilege granted for their 
protection, as far as it can, without ſacrificing any 
principle of law; but if either, from the inexperience 


or, from any inaccuracy in the office where the licence 

is granted, the defects are ſuch, as put the caſe 
beyond all principle, the Court may lament the loſs 
which the parties will ſuſtain, at the ſame time that 
it may not feel itſelf authorized to relieve them. The 
great principle. in theſe caſes is, that ſubjects are not 
to trade with the enemy, without the ſpecial permiſ- 
ſion of the goverment; and a material object of the 
controul which government exerciſes over ſuch a trade, 
is, that it may judge of the particular -perſons, who 
are fit to be entruſted with an exemption. from tie 
ordinary reſtrictions of a ſtate of war. 
The queſtion for me to conſider will be, whether 
under theſe obſervations, the claimants are entitled 


licence, or under any authority fairly derivable from it. 
Bridge and Smith (b) obtained a licence to import, a- 
- „ 


N * : « * 
. "ts Z 1 11 * 4 * 1 


3 


(3) On which day, appeared perſonally, Richard Smith; ad 
made oath, that on the 20th of Fanuary, his houſe of _—_ 


HIGH COURT OF ADMIRALTY: | 
2 * agents, 2 of their bill of 


naſe inthe names of ay other perſons who were to 
be concerned in the importation. The form in 
which the licence is expreſſed, is, ic that Bridge and 


transfer their intereſt . to athers, not griginally con- 


ä $ « - — 4, * . : — ; . k , 1 * 180 « ad * *\- + *- Pra x 


tained a licence, &c. &c. &. (as hereafter printed,) and that- big 
{aid houſe of trade communicated to their ſaid correſpondents, 


their having obtained ſuch licence, and in conſequence thereof, 
the ſeveral parcels of goods mentioned in the ſchedule, unn! 


board the ſaid ſhip Jonge Jobannet, documented as, and appearing 
| to be, a Pruſſian ſhip, conſigned to this deponent's ſaid houſe gf 

trade, by a bill of lading on board, and a duplicate thereof for- 
warded to this country, and which ſaid ſeyeral parcels of goods 


and in the proportions mentioned in the ſaid ſchedule, us this de- 
ponent verily da. 8 


GEORGE R. 


dom of Great Britain, and Jrelgnd, King, Defender of the Faith, 
ke. To all commanders of our ſhips of war, aud privateers, KT | 


i that you permit Meſſrs. Bridge and Smith, or their agents, or 
the bearer of their bills of lading on board three neutral ſhips, the 
names of which they are unable to ſet forth, (the ſame being, 33 
rican, Pruſſian, or ſhips belonging to the Hanſe I. owns) to import, 
without moleſtation from Ratferdam to the ports of Leith, Banff, 
Dundee, Berwick, Newcaſtle, * Alnwick, Arbroath, Men. 


vol. LV. T treſe, 


It is not pretended that the application was Jas 


Jonas 
NN. 


Snith were to be importers,” ſo far as to be able 0 


cerned in the tranſaction. Is it poſſible to fay that 
theſe parties come | padre gither of the deſcriptions of 


to in the claim hereunto annexed, were ſhipped at Rotterdam, on 
yere ſo ſhipped for the account and ritk of the ſeveral perſona, 


George the Third, by the Grace of God, of the Uaited Kiog- 


al others whom it may concern, Greeting, our will and pleaſure 


18 z. 


— 
* 
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perſons mentioned in the licence; Bridge and Smith 

are certainly not the importers, becauſe the real and ef. 

fective bills of lading conſign the goods to other perſons; 
they cannot claim any intereſt before the Court. Are the 
claimants the agents of Bridge and Smith? Certainly not. 
That houſe appears rather to act as the agents of theſe 
perſons, and to have no original intereſt in the ſhip. 
ment. Then the only poſſible character in which the 


claimants can ſtand before the Court, is that, of bearers 


of their. bills of lading—as denving a title from bills 
of lading transferred from Bridge and Smith. There 
was a general bill of lading on board, conſigning the 


Property to Bridge and Smith, but it appears clearly 


wah Peterhead, Kirkaldie, Cromartie, Findhorn, Aberdeen, and 
' Nairn, ſuch quantity of barilla, ſhumac, grain of all kinds, ſalted 


beef and pork, ſalted proviſions of all kinds, hides. and ſtins (not 
being the produce of South Pruſſia, or of the New March of 


Brandenburgh) ſaccarum faturni, ſmalts, ſtone bottles, butter, 


cheeſe, «linkers, terraſs, flax, flax: ſerd, clover and other feeds ; ; 
madders, roots, leather, ruſhes, hoops, yarn, Geneva, white lead, 
and oil, (being Britiſb or neutral property as may be ſpecified in 
their bills of lading, provided the ſame ſhall be ſhipped: as afore- 
ſaid. This licence to remain in force for the ſpace of ſix months 
from the date hereof, and no longer. Provided alſo, that any 
perſon who ſhall claim the benefit of the licence. hereby granted 
ſhall take and have the ſame upon condition that if any queſtion 
ariſes in any of our Courts of Admiralty, or elſewhere, whether 
ſuch perſon or perſons hath or have, in all points, conformed 
thereto, in all caſes whatſoever, the proof ſhall lie upon the per- 


ſon or perſons uſing this our licence, or claiming the benefit hereof. 


Given at our Court, at Saint Famer , the 2oth day of — 1801, 


in the forty-firſt year of our reign. 
Examined. | "M his Majly' command, 


that 


HIGH COURT OF ADMIRALTY. 


that this was meant to operate only as a formal paper, 
by which no right whatever was to be conveyed; there 
being other bills of lading on board, by which” the 
maſter was bound to deliver the ſeveral . to the 
order of the Dutch ſhippers. 

Then how can I reſtore theſe goods under either of 
theſe titles? The only perſons to whom I am authorized 
to reſtore, are Bridge and Smith, as importers, or 
their agents, or perſons holding their bills of lading, 
and claiming under bills of lading, which Bridge and 
Snith, after having conducted the importation from 
the enemy on their own account, had transferred to 
them. Seeing that there is no apparent violation af 
good faith towards the public, in the parties intereſted 
in this claim, I am ſorry to be obliged to pronounce, 
that there is no character in which they can receive 
reſtitution. 


Then is this caſe entitled to the ſame indulgent 
conſideration as the Court applied to, one which is re- 


preſented as a ſimilar caſe, the Chriſtina Sophia? In 


my opinion they are not fimilar caſes. In that cafe, 
Mr. S—, made oath that he intended to include 
the ſeveral perſons, and that he took a licence for 
himſelf and Co. meaning to include them under 
the denomination of Co. The Court, under theſe 
circumſtances, did accede to the favourable fug- 
geſtion, that the Iriſb government might be appriſed 
of the intention of including all the perſons—that 
Mr. S. might have ſtated the names, and then 
have taken a licence in an abbreviated form. But 
can this be ſaid of the preſent caſe? Bridge and 
Smith take a licence for themſelves only, and I have 
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' The already ſaid, they can have no agents, ſince they: ap. 
. pear never to have had any intereſt. If this accident 
ET has happened by madvertency on their part, or from 
want of a corre& form in the office granting the | 

| licence, the parties may take the opinion of the 
Superior Court. If, that Court ſhould feel itſelf at 

liberty to give a more favourable conſtruction to this 

claim, I cannot ſay that I ſhould be ſorry; but I do 

not feel that theſe goods can be reſtored by me, with. 
out my taking upon myſelf to ſay, what I hardly con- 

ceive I am upon any principle warranted to declare, 

that when a licence is granted to one perſon, it may be 
extended to the protection of all other perſons, who 

may be permitted by that perſon to take advantage 

— 


TE THREE FRIENDS, Herrezon Maſter, 


11 ns n e Ape ding a hip and cargo re- 
be bee. captured from the enemy, and reſtored to the 


— oY proprietor, on bail, to anſwer ſalvage, but deſtroyed 
had beenexecu- by fire before the appraiſement of the cargo had been 


ted—the pro- 


perty beld to be completed. The queſtion was, whether the re-captor 


Kill under 


Aalen of the was entitled to falvage according to the value before, 


common to both Or after the accident. 
parties—tLe- | 
mand for ſalvage 


e Rae, the King's Advocate and Sewell, 
; The act of reſtitution was complete, as far as the re- 
captors were concerned ; they had delivered the pro- 

perty to the maſter for the benefit of the proprietor, 


The - was delayed by the act of the pro- 
prietor 


May 13th, 
1802. 
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ptietor till after the accident had happened. The 

rize-maſter had been withdrawn, and the whole pro- 
perty had been given up, to the agents of the pro- 
prietor, and therefore the captors are entitled to their 
reward, according to the value of the propeny re- 
ſtored by them. 


On the other de, Stoabey.— This was the caſe of an 
American ſhip and cargo, re-captured from the French, 
and carried into the Tagur. The re captors having 
conſented to reſtitution, on bail being given to anſwer 
ſalvage, it was neceflary that an appraiſement ſhould 
take place. It had already been executed on the ſhip, 
and on part of the cargo, which was landed. Com- 
miſſioners had been on board to complete the valua- 
tion of the remaining part of the cargo, but by ſome 
accident it was delayed. In the mean time a fire broke 
out, by which the property was conſumed. In this 
ſtate of things the riſk muſt fall on the ſeveral parties 
according to their reſpective proportions. In the caſe 
of the Creighton (a), before the Lords in the laſt war, 
a ſimilar queſtion aroſe on a ſhip re captured, and de- 
livered to the proprietors, on agreement to take the 


any appraiſement was made, the ſhip ran againſt the 
ſterlings of London Bridge, and was loſt. The re- 
captors demanded falvage, but the Lords of Appeal 
decreed againft their claim, holding, that as the ac- 
cident happened before appraiſement, and without the 
fault of either party, the re-captors were to ſuſtain their 
ſhare of the loſs. The only difference between that 
and the preſent caſe is, that the delivery was on bail 


in this caſe, in that only on agreement. We could 
T3 w = 


value by an eventual ſale. In the mean time, before 
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| The not be faid to have legal poſſeſſion, till after appraiſe, 

Fund, ment had taken place, we are not, therefore, to be 

* * called upon to indemnify the captor for his ſhare of 

180z. the loſs, which, we ſubmit, he ought to ſuſtain i in 
common with 1 us. | 


* 


In AY the King's Advocate and Sewell.—The caſe 
of the Creighton differs materially from the preſent 
_ caſe, There the agreement was to await the eventual 
ſale, in which the captors were intereſted as well as 
the claimants. Here no benefit would accrue to the 
re-captors from the delay. Poſſeſſion was given up 
merely for the convenience of the proprietors, and 
they were actually employed in the repairs of the 
ſhip when the accident happened, In the'Crgighton 
it is to be recollected, alſo, that the accident happened 
from removing the ſhip under the agreement to bring 
the cargo to ſale, There was to have been a ſaving 
of the expences of lighterage, &c. in which the 
re-captors had a joint intereſt, and therefore they were 
fairly chargeable with their proportion of the loſs. 
Under theſe diſtinctions the authority of that caſe will 
not apply ; the preſent loſs is to be borne entirely by 
the claimants, as parties in poſſeſſion for their own 
intereſt. The re-captors are entitled to be rewarded 
according to the value, when they gave up poſſeſſion. 
6% Rifing Sun, In a late caſe (a) before the Lords, captors were held re- 
Lords, Jah ſponſible for property reſtored on appeal, althoughithad 
been deſtroyed by an extraordinary flood on thequay at 
Famaica, about a month after condemnation, and ten 
days after the fale, but before any actual delivery or con- 
verſion, from whom tk ey received any profit. By parity 
of reaſoning, as the reſponſibility attached in that caſe, 
not 
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not according to the benefig derived to them, but accord-. 
ing to the term of their actual poſſeſſion, ſo in this caſe, 
' their reward ought to be regulated by the value of the 
property as it ſtood at the time when their pofſe/ſton 
caſed, and the goods were actually transferred to the 


other party. 


19th May.—JuUDGMENT. 
Sir W. Seats — This queſtion ariſes on an accident, 


which carries with it neither cenſure nor penalty to 


* 
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the parties concerned: Owing to accident more than 


to the fault of any party, the ſhip and cargo were 
conſumed by. fire in the harbour of Liſbon. As both 


ſhip and cargo were property taken out of the hand 
of the enemy, they were, though neutral property, ta 


be reſtored on falyage according to the uſage of the. 


preſent war. A commiſſion was neceſſarily extracted 
for the valuation of the property. As to the ſhip, it 
had already been executed ; but on the cargo it had 
only been begun, when a fire broke out on the 2d of 
September, and conſumed the whole property. The 
queſtion is, by what valuation the ſalvage is to be de- 
creed? Whether according to the value of what may 


be remaining, or according to the valuation of an ap- / 


praiſement, ſuch, as can now be made” upon the ori- 


ginal value of the property, unaffected by any ſuch | 


accident. 


The Court had decreed reſtitution, and had iſued 


a commiſſion of appraiſement, by which two ſhip. 
wrights had been appointed to appraiſe the veſſel, and 


two brokers to appraiſe the cargo. It is ſtated on 
one ſide in the act, That the commiſſioners for the | 


cargo went on board, and finding the prize-maſter 


abſent returned back ; that they went a ſecond time, 


but did not proceed to buſineſs for the ſame reaſon, be 
T4 cauſe 
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had been completed, and only waited to be confirmed 
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evening the fire broke out, and conſumed the remainder 
of the goods,” It is, I perceive, repreſented a little dif. 
ferently on the other ſide; thereitis alledged That the 

prize-maſter was withdrawn, and that the ſhip andeargo | 
had been put into the poſſeſſion of the forth maſter, 
for the account of the reſpective proprietors,” ' With 
reſpe& to the ſhip, it appears that the appraiſement 


by the Court: On that point, therefore, I have no 
heſitation in conſidering the appraiſement as ſubſtan. 
tially executed, and the ſhip as reſtored to the pol. 
ſeſſion of the owner. I ſhall, therefore, feel no difficulty 
in pronouncing for ſalvage according to the entire 
value of the ſhip ſo aſcertained by appraiſement. 
The difficulty ariſes as to the cargo. A caſe has 
bed cited from the laſt war, which I remember per. 
fetly well. It was the caſe of a ſhip (a) — 9 4 
into the Thames for the purpoſe of conveying 
cargo to the London market. The Court in that ciſe 
was of opinion, as I underſtood, that the remonal 
took place under a joint ſpeculation of advantage, 2 
to the moſt beneficial manner of diſpoſing of the cargo. 
The ſhip was conſidered as detained for the advan- 
tage of both, and conſequently at the riſk of beth, 
and therefore the re-captors were to be affected with 
the loſs pro rata, upon an accident of the like nature 


which took place in the river Thames. 
But is that deciſion. a direct authority for the pre- 


ſent caſe ? I cannot think that it is ; for here no agrees | 
ment appears to have been entire into between the 
parties; the neceſſary meaſures were proceeding in 
the ordinary courſe of the * of this Court, 
2 without 


a * 
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vhout being influanced in any manner by the ügres- 
ment of the parties. A caſe depending on the agree- 


ment of the parties cannot, therefore, be cited as an — 


abſolute authority, for a caſe proceeding only under 
the ordinary practice uf the Court. 

Then it comes to be a queſtion, what is the actual 
jability, of the cargo, under ſuch circumſtances, inde. 
pendentofany agreement I do not meana penal /iability, 
but a mere liability, as to the extent of the ſalvagecharg- 
ed upon it; for no party is in delicto or anſwerable for any 
wrong imputed. That queſtion muſt be determined by 
conſidering in whoſe cuſtody the cargo then was— 
whether it was ſo completely reſtored to the excluſive 
poſſeſſion of the claimants, as that the Court and the 
other party, had loſt all power and controul over jt? Or 
whether it was ſtill in the poſſeſſion of the Court, by 
its commiſſioners, or by the agents of the parties? 
For iv makes no great difference, in my apprehenfion; 
whether the prize-maſter was ſtill on board, or was 
withdrawn, with a view of accommodating the other 


party, if thoſe who were put into his place, are td 


be conſidered as being there by the conſent of the 
re-captor, and pro hac vice as much his agents, at 
agents of the claimants. 

On this point, I am diſpoſed to think, that the 
property was ſtill in the poſſeſſion of the commiſ- 
ſioners of the Court, in order to aſcertain the value, 
before the claimant could be remitted into i 
poſſeſſion. The ſhip might have been taken away; 
but could the owner of the cargo have taken that 
away ? Unqueſtionably not. The cargo was to re- 
main till the value could be aſcertained, and muſt, 
during that time, be conſidered to be in the cuſtody 


of 
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was under their care and management, it does not diveſt 


there had been neither deterioration nor embezzle- 


part of the flax had been damaged by water, and 
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of the Court. If the commiſſioners conſtituted tho 
maſter of the ſhip, to be keeper of the cargo, whilſt it 


them of the legal cuſtody. With them the legal poſſeſ. 
fion muſt remain, till the purpoſe of the commiſſion was 
executed; and whatever happens during that interval, 
muſt be at the common riſk of both parties. What 
is the fact during ſuch a ſituation ? The prize-maſter 
is uſually, continued on board, and if: in one inſtance 
he is withdrawn, ſtill the perſon to whom his poſſeſs 
ſion has devolved, muſt be taken to be ſubſtituted 
in his place. The property muſt ſtill be conſidered 
as in the power of the Court, till the value is af. 
certained, on which the decree 1s ultimately to be 
founded, 1 i 

But there has been a return made ſince the accident, 
of a valuation which is in fact nothing leſs than an 
appraiſement, eſtimated partly by conjecture, and 
partly by the invoice charges, above twelve months 
after the property itſelf has been conſumed, Who 
can ſay that this is a fair mode of valuation, or that 


ment? If the invoice alone could be deemed con- 
cluſive as to value, all the purpoſes of a commiſſon 
of appraiſement would be entirely uſeleſs, | The 
return of the commiſſion itſelf ſtates, 4 That ſome 


was, on that account, obliged to be unpacked,” from 
which it appears on the very face of this tranſaction, 
that the invoice cannot be taken as a juſt meaſure of 


the real yalue. . : 
On the whole circumſtances of this unfortunate 
caſe, I am of opinion, that tall the valuation was 


taken 
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taken, the intervening accident muſt be held to be at be 
the riſk of the joint property, remaining under the ,7**** 
cuſtody of the Court, for the purpoſes of juſtice, and 
therefore that the loſs muſt fall upon both parties, 190. 


in the proportion of their ſeveral intereſts, 


, 1 
THE SISTERS, — Maſter, 2 June 15th, 
(Inſtance Court.) 


uns was a caſe of poſſeſſion, in which the ſhip, — Pali 
then in poſſeſſion of Mr. Tubbs, had been tow far cheCourt 


of Admiralty 


arreſted on the part of Mr. Charnock. An allegation can be — 
ed as merely 


had been given in on the part of Mr. Charnock, ſtating, Minna 95 


that he purchaſed the ſhip of the Marſhal of the Court, cane — 
and that he had not executed any aſſignment of the — 1 = 


bill of ſale, nor otherwiſe diſpoſed, or transferred the of faley in op- 
poſſeſſion of the veſſel to any perſon, [vide zd Adm, — _ 
Rep. p. 213-] On the other ſide, an allegation was _ 

now given on the part of the aſſignees of the eſtate 

of Tubbs, pleading ſeveral letters and exhibits, and 

alledging © That Charneck bought only as agent of 
Kirkpatrick, from whom Tubbs derived his title, and that 

part of the purchaſe-money had been paid to Charnock 

by his employer. A correſpondence was exhibited, 

which was aſſerted to have paſſed between them, for 

the purpoſe of ſhewing that Charnock acted only as 


agent « of Kirkpatrick. 


On the part of Charnock, the Ki ing's Advocate con- 


tended— That he was in poſſeſſion of the legal title, 
. the 
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by the direction of Kirkpatrick ; that the reaſon for this 


poſſeſſion of his employer, and now comes forward 
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the bill of ſale ; that if any enn 
brought forward to defeat this title, they were not 
fit ſubje&s of diſcuſſion in the Court of 
That the Court would not proceed on them, to paſs a 
judgment as to the poſſeſſion of the ſhip, becauſe it 
had' not the power of looking farther, in order to 
make ſuch a decree, as the Court of. Chancery would 
perhaps make, for a general balance, and for the 
payment of ſuch money as might be ſtill due on this 
account to Mr, Charnock. The Court of Ad. 
miralty could not perform full juſtice in this 
reſpe&, and therefore, it would give Mr. Charnech 
the benefit of his legal title, on which he ſtood. It 
was ſaid, that the bill of ſale was made to Charnack, 


order did not appear, but it might be intended o 
give Charnocł a lien on the property. 


On the other fide, Arnsld and Laurence, —Although 
the Court might not think itſelf authorized to make 
à mere equitable title, the ground of a decree of poſ- 
ſeſſion; or might not hold ſuch a claim, ſufficient to war- 
rant an arreſt and judgment in favour of ſuch a title, in 
oppoſition to the holder of the bill of ſale; it is a 
very difterent thing, when the holder of the mere 
formal title comes to demand the aid of the Court, 
to put him in poſſeſſion in oppoſition to the equitable 
title; Mr, Charnock ſtands in this predicament, He 
had been employed in this tranſaction, merely 25 
agent of Kirkpatrick, he had given the ſhip up to the 


on the bare poſſeſſion of the bill of ſale, and in op- 
poſition to every equitable principle, deſiring the 
| Court 
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Court to interfere to diveſt Tubbs of the poſſeſſion, and 
transfer it to him. 


The King's Advocate—-All the parties are ſince be- 
come bankrupts, and the queſtion is, whether Char- 
x ſhall be ſtript of his legal title, without retaining 
ſo much as is due to him on the purchaſe. | 


Court. — How does it appear that there is any money 


material fact: becauſe I am not diſpoſed to hold as a 
clear recognized principle that in ſuits of poſſeſſion, 
this Court is ab/olutely miniſterial, and that it is in all 
caſes bound to give its aid. If Mr. Charnock has already 
ated in ſuch a manner as to put the property into the 
poſſeſſion, and at the diſpoſal of the perſon for whom 
he bought, as agents, the Court may perhaps think 
itſelf at liberty to hold its hand, and leave all the 
parties to find their proper. remedies in a Court, which 


penſe all the juſtice that belong to every part of it. 
But if the money has not paſſed to Mr. Charneck, 


he made merely as agent, then the equity of the caſe 
will be againſt Mr. Tubbs. Can it be ſhewn that the 


a3 it has been aſſerted? 


= Proctor for the Aſigneet of Tubbs—ſajd, he 
was inſtructed that it could be ſhewn. 


Court, — Then let this matter ſtand over at preſent ; 
theſe papers are conſiſtent with a ſuppoſition, that the 
- purchaſe 
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due to Charnock on this account. That may be a 


ein look into the whole of the tranſaction, and diſ- 
for the payment of this purchaſe, which it is alledged 


money for this purchaſe, has been ſpecifically paid, 
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| The purchaſe: was made for Kirkpatrick, But if the funde 


Wins failed, and Charnock was not indemitified, it would 

7 3 "x be hard to deprive him of the benefit of his legal 

title, ſupported as it would be in that ſtate of circus 
_ by an equitable title alſo. 


| Allegation amended, to plead th 10 
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Freight due to Tus was a caſe on petition of the captors, praying | 
+ comp Sr to be allowed freight for a cargo, which had 
ſhip, which tad been reſtored as neutral property. The demand 


ned, when the for freight was founded on a fuggeſtion, that the ſbi, 


cargo is carried 


2 the which had been condemned, had actually performed 
+ eeftination. the contract of the original affreightment, by carrying 
the cargo to the place of its deſtination. It had been 
objected on a former day, that as the decree of reſti 
tution had paſſed without any order reſpecting freight, 
it was not competent for the Court now to entertain 
a new ſuit, on property which had actually been 
reſtored. 

In anſwer to that objection, it was ſaid, that 
although 'a decree of reſtitution had paſſed, the pro- 
ceeds had not been paid out of the regiſtry ; that ſo 
long as they were in the cuſtody of the Court, it was 

competent for the Court to make a new order reſped- 


ing them. 
s | .K 


HIGH COURT OF ADMIRALTY. 


It appeared that after the decree of reſtitution had 
paſſed, the proctor for the captor had entered a caveat 
in the regiſtry, warning the Regiſtrar not to pay out 
the proceeds; and then, the demand for freight was 
inſtituted on the part of the captors. On the former 
day, when this was ſtated, the Court reſerved the 
cauſe for farther conſideration on this part of the caſe, 


On this day. Court, —I am of opinion, that the 
cargo ſtill remaining in the hands of the Court, is 
ſubject to the order of the Court, notwithſtanding the 
decree of reſtitution which has paſſed. It was the 
intention of the Court, not being apprized of any 
farther demand, that the proceeds ſhould be paid out, 


I muſt obſerve, however, in reference to what has 
deen done in this caſe, that when there is a decree 
of the Court for reſtitution, it is not to be obſtructed 


given to the Court, whoſe duty it is to look to the 


prompt execution of its decrees. If there is any delay 
interpoſed, it ſhould be notified to the Court. 


| [Regiftrar,—Parties enter their caveat, and warn 
me not to pay out the proceeds. | 


Court.] think the party has no abſolute right to 
do that: He may enter it proviſionally and then 
come before the Court, and ſtate his reaſons why the 
proceeds ſhould not be paid out ; but I cannot think 
that it is correct practice for the individuals to ſtop 
the payment, abſolutely, and as long as he pleaſes, with- 
aut the authority of this Court, or of any other 
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hut that decree has not been carried into effect. 
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by the mere caveat of the party. Notice ſhovld be 
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af the Court, and that the queſtion js fit to be enter. 
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Court which may legally interfere. PETR 
MR for = dinwat rite At preſent, in this par, 
ticular caſe, as the cargo is ſtill in the hands of the 
Court, 1 am of opinion that it is ſubje& to the order 


On the particular queſtion in this cauſe, Laurence then 
contended, That the contraCt of freight juſtly enured 
ta the benefit of the captor, whenever the original con- 
tract of affreightment was fulfilled by the captor, and 
the neutral cargo was carried to its place of d 
under the ſame principle, and by the ſameryle of equity, 
by which the demand wis not ſuſtainable on the part 
of the captor, when the original voyage was inter, | 


Lords was relied on, in which the captors were al 
lowed freight, for a cargo of fiſh carried to Leghorn, 
its original port of deſtination. 


On the other fide, the King's Gears 
have no claim generally for freight on the neutral cargo 
reſtored. Claims of that fort can only be ſupported 
on the ground of ſome ſpecial ſervice performed, by 
which the cargo may be ſuppoſed to have derived 
benefit. The carrying the cargo to the place of its 
deſtination, is the common ground « of fuch a claim; 
but it is not, in itſelf, alone ſufficient to eſtabliſh the 


demand, unleſs it is performed in ſuch a manner as 
to render effectual ſervice, by putting the claimant 
into poſſeſſion of the property, In this caſe the cap 
ture took place —— 1798. A claim was 

for the cargo in 1799, when farther wg was 


fliregted to be made. — that time the claimant 
Was 
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was entitled to the-poſſeſſion. But the agents of the 
captors have detained the proceeds in their hands, 
till they were aſſigned to bring them into Court in 
January 1801. The cargo was undoubtedly carried 
to the place of its deſtination, but not for the benefit 
of the claimants, nor delivered to their conſignees. 
It has been kept in the hands -of the captors ever 
ſince. All benefit that might have been derived from 
an arrival at the port of deſtination, has been coun- 
teracted and fruſtrated by this conduct. On theſe 
grounds, the claimants apprehend they are not liable 
to pay freight to the captor. 


JUDGMENT. 
Sir W. Scott. — This is the caſe of a ſhip which had 
carried a cargo of corn to Liſbon, the original port of 
deſtination, In ſuch a caſe I apprehend the rule to be, 
that the captor it entitled to freight, and on the ſame 
principle, on which he would be held not t be entitled, 
where he does not proceed, and perform the original 
voyage. The ſpecific contract is performed in the 
one caſe, and not performed 1 in the other. It is the 
rule of practice laid down in the caſe of the Vreyheid, a 
cle perfectly within my recollection as a caſe very de- 
liberately conſidered at the Cockpit. It is conformable 
to the text law, and the opinion of eminent Juriſls. 
* Quod additur de vecturæ pretis ſolvendis, (ſays 
Bynkerſhoek) (a), ejus juris rationem non adſequor. Satis 
ntelligo, qui navem hoſtilem occupant, etiam occupaſſe 
omne jus quod navi, five navarcho debebatur, ob 
merces tranſlatas in portum deſtinatum. Proponitur 
autem, navem in ipſo itinere fuiſſe captam. Eccur 
YOL, Iv. U | igitur 
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The 
Foaru ka. 


—— —. 


e 24th 
Nia 


232 
' The 
Foren. 


Fe, 24th, | 


1802. 


. Aprili784. 


quin non intelligo (a).“ 
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igitur capienti ſolvam mercedes? Si qui cepit navem, 
eam cum mercibus in locum deſtinatum perducere 


paratus ſit, ejus juris rationem intelligerem, cetero- 


In the caſe of the Freybeid 6), all the conſidera. 


tions that could be applied to this queſtion were fully 


canvaſſed, and it was then recognized as the true rule, 
that the captor who has performed the contract of the 
veſſel is, as a matter of right, and de curſu, entitled to 


freight; although, if he has done any thing to the injury 


of the property, or has been guilty of any miſconduR, 
he may remain anſwerable for the effect of ſuch miſ- 
conduct, or injury, in the way of a ſet- off againſt him, 
| The caſe then is reduced to a queſtion, whether 
the captor, in this inſtance, has done any thing to 


_ forfeit the right, which under the general rule he had 


acquired? He had made a capture, which is fully 


juſtified by the condemnation of the ſhip, and by the 


order for farther proof, as to the cargo. - He carried 
the cargo to Liſbon, where the conſignee was put 


into poſſeſſion, though informally, and apparently 


without any ſhadow of right, by the hand of the 


Protugueze government. Such interference was how- 


ever given, at the ſuit of the conſignee of the dargo, 
and by theſe means that conſignee obtained poſſeſſion 
of it. Being a cargo of corn, it was neceſſary that it 
ſhould be ſold. The ſale was entruſted to Mr. Paxton, 
by the agreement of both parties, and under a condition, 


as it isſtated, that the proceeds ſhould remain in his hands 


— 2 . 


— 1 


(a) Bynkerſhoek is, in this paſſage, diſcuſſing the propriety ob. 
the regulation of the Conſolato, c. 273, See Colladanea Maritima, . 


ſection 6, 77 8, of the 273d chap. All 
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ll a ſentence of final adjudication could be obtained. The 


This gentleman is, therefore, to be taken as the common A 
depoſitary of both parties. When it is ſaid, that 778 
the captor did not bring in the proceeds, ſo ſoon as . 
vas required of him, we muſt conſider whether it 

was in his power. The proceeds were left in the 

hands of this houſe at Liſbon, with the conſent of 

the conſignee, and they have not been tranſmitted. 
So that what has been brought in, at laſt, is an ad- 
rance, made out of the private funds of the captor. 
If there has been any error in theſe proceedings, it 
has been the common error of both parties. Under 
the circumſtances of this caſe, I am of opinion, that 
the captor has not forfeited the intereſt which he had 


acquired, 


Freight decreed to the captor. 


—  — — — — — 
1 . gth, 
THE COUNTESS OF LAUDERDALE. 
| A Britiſh prize 
(Inſtance Court.) | CEN 


enemy.— Pre- 
ſumption from 


HIS was a Caſe in which a warrant had been that circum- 

extracted againſt this veſſel, in the Inſtance age an e 
Court of Admiralty, by the original Britiſh owner, gene, 
on a ſuggeſtion that ſhe had been a Britiſh ſhip, on ſeizure by the 


proceſs of the 


taken by the French. It appeared that there had civil Cour of 


p "2 Admiralty, muſt 
been a condemnation of the veſſel, in a French port; \.{, gained by 


that ſhe had been ſold to a neutral purchaſer, and Proof, on bis part. 


Further proof not 


by him transferred to the preſent holder, a Britiſh demandable 


'again!t the 
mer chant. neutral poſſeſſar, 


as in caſes of 

v 2 On prise, where the 
onu> probandi 
lies on him. 


88 
Rd 
eee 
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The On the part of the - Captors, the King's. Advocate 


e“ declined to argue on the fact, that the ſhip was lying 
... in the enemy's port, when fold by the aſſerted 
e neutral purchaſer, to the ſubſequent Britiſh purchaſer; 

obſerving that in other caſes (a) the Court had held, 
that ſuch a circumſtance alone would not vitiate the 
effect of a bona fide ſale, although it afforded great op- 
portunities of colluſion, to ſcreen and protect direct 
ſales, between the enemy and the Britiſh merchant. 
He contended, however, that the double transfer. 
which had taken place of this veſſel, whilſt lying in 
the port of the enemy, afforded ground of ſuſpicion 
that the purchaſe had been made colluſively in the 


> 


— 


(a) In the caſe of the Samuel, July 1, 1802. The ſhip, taken 
originally by the French, and condemned at Oftend in 1797, 
was aſſerted to have been ſold to Strobel and Martini, and by them, 
to Gilthriſt a neutral merchant of., and by Gilchriſt to Collet and 
Thomas of Dover, the former owners, whilſt lying in the port of Franc. 
On the argument, objecting to the proof of transfer, and alſo 
to the legality of ſuch a purchaſe, made by a Britiſh ſubject, 
The Court.] certainly \ ſhall not reſtore on this evidence; but 

it would be impoſſible to condemn, unleſs I accede to the propoti- 
tion, that a Britiſh ſubject may not purchaſe of a neutral, a ſhip 
lying in the enemy's port. On the principle of law, I hold-it to be 
clear, that if a neutral merchant has a ſhip or goods lying in the 
port of an enemy of this country, he is at liberty to. diſpoſe of 
them, even to a Br:ii/h ſubject. If an Engliſh ſubject emplops. 
neutral to purchaſe for him in the country of the enemy, the 
neutral is, in ſuch a caſe, but the mere. agent: The goods then 
muſt be conſidered to paſs immediately from the enemy to the 
Britiſh ſubje& ; and ſuch a tranſaction would be illegal. But if 2 
neutral merchant has bona fide purchaſed for himſelf a veſſel, 
lying in tuc port of a belligerent, he may diſpoſe of her as freely 
as if ſhe was on the ſeas, The locality of the ſhip will not affe& 
the legality of the ſale, gl 
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firſt inſtance for- the Brit ih merchant, by the aſſerted 


prove the fairneſs of the tranſaction, by exhibiting 
his correſpondence in the ſame manner as would be 


required in a caſe of prize. 
On the other fide, Laurence and Swabey contended,— 
That there was ſufficient evidence on board, in the 


beyond theſe ordinary documents of property, the 
dence in a civil ſuit. 


JUDGMENT, + | 

Sir W. Scott.—In this cafe the veſſel has been 
arreſted in the Inſtance Court, at the ſuit of the for- 
mer owner. It is admitted that he was the former 
proprietor, but not farther: It is not admitted that 


other ſide, it is admitted that the veſſel was captured, 


purſued, the beſt title in the world might be extinguiſh. 
ed, and by which a ſtrong ground of preſumption is 
laid, that the right of the former proprietor has, in 
fact, been legally diveſted, in a regular and effective 
manner (a), for the preſumption is, that being ſo car- 


ried, the veſſel was —— to a legal condemnation. 
| Under 


15 


(a) Note the difference between a ſhip carried into an enemy”, 
port, and into a neutral port, In the old caſe of the. Conſtant Mary, 
v 3 cited 
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The 


neutral purchaſer, acting only as the agent; in which e 
caſe the purchaſe would be illegal. It was prayed Laest isis. 


ſentence of condemnation, and the bill of ſale; that 


ſeizor had no right to demand the proof of correſpon- 


he has any preſent property in this veſſel. On the 


and carried into a port of the enemy, by which act duly 


therefore that the holder might be compelled to 7.3 Ich, 


i802, 


286 CASES DETERMINED IN THE 


The Under theſe circumſtances, I think the former pro. 
our prietor is not at liberty to take on himſelf the cha. 
LavprzpaLlr. rafter of owner, until he can prove his title has not 
74 geh, been legally diveſted. He does undertake in his al. 
| 18028 legation, to aver, that, notwithſtanding the preſumption 
founded on this fact, the title has not been bong 
fide conveyed ; and this he is called upon to prove, 
But when the caſe comes to proof, he ſays, No, 1 will 
.call upon the other ſide, to make out every ſtep of 
the purchaſe, and the onus lies with him. —Certainly 
it does not, under ſuch circumſtances, but if it did, 
there is a bill of ſale on board, and a ſentence of con- 
demnation in the Prize Court of France—proof ſuf- | 
ficient to eſtabliſh a good title in all ordinary caſes, even 
of prize. It would, I think, be going beyond the bounds 
which this Inſtance Court of Admiralty has hitherto 
preſcribed to its practice, to call on the claimant to 
ſupport the prime facie evidence of a good title, which 
Is already exhibited. 
In the Prize Court, where ſpecial reaſons for de- 
ception are perpetually occurring, and where the Court 
exerciſes a much more unconfined jurisdiction on 
- queſtions of property, than it exerciſes in its civil forum, 
the courſe may be otherwiſe ; there the proof of pro- 
perty lies generally upon the claimant. The claimant 
here exhibits documents which would ſatisfy even that 


demand. 
Warrant ſuperſeded. 


1 


3 


cited 3 Adm. Rep. p. 97. where a veſſel taken as prize was carried 
into Bergen, and there ſold. The former proprietor alleged bis title, 
and averred that the veſſel had not been legal! transferred. The 
_ claimant, a foreign purchaſer, was called upon to make out the 
proof of transſer, and legal condemnation, THE 
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THE NEW, DRAPER, WaLxzz Maſter, 
(Inſtance Court.) 


12 was a cauſe of poſſeſſion, inſtituted on the 

part of Crauford, Whately, and others, com- 
poſing the majority of owners, againſt Walker, a part 
owner of 7-16ths, and alſo maſter of the veſſel. It 
appeared that the property of the veſſel was divided in 
the following manner : 7-16ths were held by ſeveral 
perſons in Dublin, the maſter was the owner of 7-16ths, 
and the remaining 2-16ths were held by perſons in 
London, | 


On the part of the Maſter, the King's Advocate and 
Adams. — The Court would not interfere to diſturb the 


Fuly 20th, | 
1802. 
58 
Caſe of poſſeſſ 
ſion.—Maſter 
diſpoſſeſſed at tho 


application of a 


majority of 


intereſts, 


poſſeſſion, unleſs on the application of a clear majority of 


intereſts. As the ſhares originally ſtood, the maſter 
had ſo great a preponderance, that if the owner of 
1-16th joined with him, it would create an equality 
of intereſts. In the preſent caſe, it appears that a 
fale of the other 7-16ths has been made to the maſter, 
by which he is in effe& the holder of 7-8ths. The 
bill of ſale has not, indeed, been executed, but the 
maſter has paid his money under the contract. The 
Court would not interfere, therefore, to diſpoſſeſs a 
maſter ſtanding in this ſituation, But, i? the maſter 
it not taken to be the holder of a majority of intereſt, 
in his own perſon, there is no evidence before the Court 
to ſhew that the ſuit was brought by ſuch conſent of the 
other part owners, as will conſtitute a majority againſt 
him. The affidavit, which has been made by Mr. 


Crauford, ſtates that he came over from Ireland to 
U 4 arreſt 
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2 


1 The arreſt the ſhip, and that he is authoriked to act for 


New DnxAPIR. 


4 as the Dublin owners; but it does not ſpecify that he 
© 38022. is inveſted with a power of attorney to inſtitute 3 
ſiit againſt this ſhip on their behalf, but only, that 
he is empowered to act for them generally. There 

is before the Court an affidavit of Mr. Oldham, the 
perſon acting as agent of the Dublin owners, in the 
agreement to transfer their ſhares to Walker, in which 

he ſtates, ©- that he had been in Dublin, and had 

ſeen Mr. Prentice, who declared to him, that his 

houſe of trade was willing to execute the agreement, 

and that they had not authorized, Crauford, or 

any other perſon, to arreſt the ſhip.” By the diſſent 

which this perſon has expreſſed, it is evident that the 
parties in the ſuit do not compoſe a majority of 


intereſts. 


On the other * de, Laurence and Swabey.—Mr. 
Crauford is a part owner who has ſought the 
aid of the Court to diſpofſeſs the maſter, on 
an afſidavit ſtating his own ſhare, and that he 

Is authorized to a& for the Dublin owners, who are 
deſirous to cencur with him, to appoint another 
maſter, becauſe they cannot get this maſter to ſettle 
his accounts. Mr. Whately joins in this affidavit, and 
ſtates himſelf to act for his own houſe; and the houſe 
of Luintin Dick and Co. ſo that all the part owners 
are joining in this ſuit againſt the maſter. No ob- 
jection was made to the authority, under which 
theſe gentlemen appeared in the firſt inſtance. The 
parties might have called for a proxy, if they had 
thought proper ; Having declined to take that pre- 

Caution, 
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caution, they are not at liberty to come forward now, 
and deny the 1 ufficiency of his authority, i in oppoſition —— 
to the affidavit, in which it is averred, that all the 
Dublin owners, and alſo the Londen owners, concur 
in this ſuit. Taking the ſuit to be properly inſtituted, 
what is there to defeat the operation of it? The 


maſter endeavours to ſet up a virtual title to a ma- 


jority of intereſt, on the ground of an agreement 
entered 1 into between him and the agent of the perſons 
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The 
Nxw Dzaran. 


| Fu 2oth, | 
1802. 


in Ireland. It is admitted, no bill of ſale has been 


ene but it is ſaid, ſome of the parties are 


ready to execute it. It is impoſſible to ſuſtain any ſuch 


inchoate title, in oppoſition to the ſtat. 34 G. III. ch. 68. 


914. which. expreſsly declares, that no contract 
or agreement ſhall be of any avail, for any purpoſe 
whatever, unleſs a bill of ſale is executed.” There 
have been ſeveral inſtances in which the Courts of 
Law have had occaſion to. conſider the effect of 
theſe words. In Hibbert, v. Rollefton, 3 Brown's 


Rep. in which the agreement was ſpecific and incon- 


trovertible, and in which the papers were depoſited, | 
but no bill of ſale executed, it was held, that although 


the Court of Equity might have given relief, by or- 
dering ſuch an agreement to be carried into effect, if 
the act of parliament had not been in the way; yet, 
conſidering the preciſe words, and the purport of the 


Act, the Court of Equity could not compel an exe · 


cution of this agreement (4). 


n.. 


—— 


———_— 


* * > _ 1» 
o 


(a) See alſo Moſs, v.Charnock, 2 Eaſt's Rep. p. 399. with reſpeR 
io the interpretation of that act. " 16, 


JuD@MENT. 


The | 
' Nzw DrAvez. 


Jux 20th, 
1802. 
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JouDomenT, 5 

Sir WI. Scotr.— This is a proceeding for the purpoſe 
of diſpoſſeſſing a maſter, and part owner of a ſhip, 
which has been under his command, The diſpoſſeſ. 
ſion of a maſter is in its nature, not an uncommon. 
proceeding ; all that the Court requires, in caſes 
where the maſter is not an owner, is, that the majority 
of the proprietors ſhould declare their diſinclination 
to continue him in poſſeſſion. In the caſe of a maſter, 
and part owner, ſomething more is required before 
the Court will proceed to diſpoſſeſs a perſon, who is 
alſo a proprietor in the veſſel, and whoſe poſſeſſion, 
therefore, the common law 1s upon general principles 
inclined to maintain. It is not however, by any means 
unprecedented for this Court to proceed even to that 
extent; but then ſome ſpecial reaſon is commonly 
ſtated to induce the Court to interpoſe. I obſerve, 
there is a reaſon given in this caſe, and the ſame 
that moſt frequently occurs, that the maſter i 
irregular in his accounts with his owners.“ The in- 


tereſts, on behalf of which the ſuit is ſtated to be 


brought, are 9-16ths of the whole property no 
large preponderancy undoubtedly, but ſuch as, great 
or ſmall, is ſufficient to warrant a proceeding of this | 
nature. The cauſe has been entered, and has gone 
on upon affidavits ; no proxy was called for, which 
would have been the natural and ſimple practice: no 
authority of that kind is required to be produced, 
nor any ſuggeſtion made, that the perſon inſtituting 
this ſuit is not properly authorized, till the caſe is npe 
for hearing. I muſt, therefore, take it as granted on 


the other ſide, that the Dublin owners are conſen- 
tient 
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tient to this action; as to looſe e which 
are ſtated to have paſſed between the parties and Mr, 


| The 


294 


New D. 


0/4ham, under equivocal circumſtances, I cannot hold 1g hone 


them ſufficient to defeat the conſent by which this ſuit 
has proceeded ſo long. 

It is offered as a reaſon, to diſſuade the Court from 
interfering to diſpoſſeſs this maſter, that it would be 
an act of great hardſhip and injuſtice towards the 
maſter, if he ſhould be diſpoſſeſſed, after he has ac- 
tually purchaſed the ſhares of the Dublin owners of 
Oldham, and has paid him the money for them. The 
letter, under which Oldham is ſuppoſed to have ſold, 
is not exhibited, which is no inconfiderable defect. 
By that, the Court might have ſeen what authority 
was conveyed to Oldham to fell their ſhares. Inſtead 
of the original inſtrument, nothing is brought for- 
ward but a deſcription of it in a letter, which is not 
properly repreſented, when it is ſaid, to be an authority 


to ſell their ſhares, the words being, I obſerve, © to 


ſell the ſhip, as we wiſh to act in conjunction with the 
London owners, &c.“ 

Independent of any other objection, I do not think 
that under the act of parliament, it would be 
poſſible for this Court to recognize ſuch a tranſaction 
as this; for the words of the Act are as ſtrong as 
they can be, That no contract or agreement ſhall 
be of any avail for any purpoſe whatever, either in 
law or equity, unleſs ſuch transfer, contract, oragreement 
ſhall be made by bill of ſale or inſtrument in writing 
containing the recital preſcribed, by the ſaid act.“ 
It has been obſerved in argument, reſpecting the 
power which Oldham had to fell, that if he had 


poſſeſſed a ſpecial power of attorney for that purpoſe, 
he 
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he might have executed a bill of | fale ; and that 


1 22g d 
Fa, from his not having done ſo, a preſumption ariſes, 


that he had not a - ſufficient ſpecific power, but 
only a general power, enabling him to collect debts, 


and do other ordinary acts. 


King's Advocate. fear I have been miſunderſtood. 
The queſtien which I meant .to. ſubmit, on the part 
of the maſter, was, whether, the maſter having paid 
his money under a contract with Oldham, the agent 
of the Dublin owners, the Court would not decline to 


interfere to ee him. 


— is not ſhewn to me that there was any 
power to Oldbam to ſell. If the parties will not pro- 
duce that authority, I ſhall not conſtrue it otherwiſe 
than it is repreſented on the other ſide, @ conditional 
power. However that may be, whether it was 2 
general power, or a conditional power to ſell in con- 
junction with the London owners only, I am of opinion 
that it is impoſſible for the Court to 1 
agreement. 

The caſe becomes, therefore, a common caſe of 


the majority of owners, proceeding againſt one, in 
' which the common rule of this Court muſt be 


purſued. 5 ; 
| Poſſeſſion decreed. 


"THE 
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THE MARTIN OF NORFOLK, M*<Croman Ip zb, 


1803. 
rer. 


(aſtance Court) 


ſentence of the 


, ſubmitted to the High Court of Admiralty cl Coun of | 


by the —— of the litigant parties, being American Sehehian not to 
ſubjects. It was a ſuit, inſtituted on the part of dini 


queſtion in the 
Williams, the former owner, againſt the former maſter, civil Court of . 


Parcell, now become owner, under a decree of ſale ? e | 
paſſed againſt the ſhip, in the Admiralty-Court of St. 9 
Sebaſtian, at the ſuit of ſome creditors proceeding | 
againſt her. An act on petition was entered into be- 

tween the parties, ſtating the ſeveral grounds of fact 


and law, on which they relied. 


| mh was a caſe and poſſeſſion, reſpecting an American Sale under » 


On the part of Mr. Williams.it was alledged, that 
he purchaſed the ſhip 2oth' January 1800, in America 
for eighteen thouſand dollars, and that ſhe was worth 
at the time of her departure, after repairs done, &c. 
twenty-ſix thouſand dollars; that ſhe failed, th Fe- 
bruarywithacargo on his account, worth thirtythouſand 
pounds, for Liſbon: and the Mediterranean, and was 
taken on the 2 5th February :800, by a French 
. pnivateer, and carried into St. Seba/tian ; that before 
the departure of the ſhip, he had ſettled all demands 
with the maſter, and paid an advance of a month's 
wages, which was more than was due at the time of 
capture, and that the whole of the crew were dif. 
charged on their arrival at St. Sebaftian. It then 
ſtated, rhat the ſhip was captured and carried into 

of, Sebaſtian by a French cruizer ; that whilſt Mr. 
——_ 
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Williams was abſent in Paris, proſecuting his claim 
and ſuperintending an appeal, till the final ſentence of 


- diſmiſſal in September 1801, the ſale in queſtion waz 
made, under a decree of the Court of St. Sebaſtian ; _ 


and whilſt the ſhip and cargo were in poſſeſſion, and 
wholly under the controul of the Court of Prize in 
Paris, and that, on that account, the proceedings 
under the authority of the Tribunal of Commerce at 


St. Sebaſtian were null and void. That the ſale was 


made ſolely to anſwer, the demands of Parcels, the 
maſter, and not of others ; and that it is not com- 
petent to any foreign Court of Admiralty, under the 


maritime law of nations, .to decide upon accounts. 


between an owner and his maſter. It further alledged, 
that Parcels obtained the ſaid decree through fraud 
and impoſition, under a pretence oF- a demand for 
wages, and other charges, which had before been ſet. 
tled between his owner and him. That moreover 
the cargo in the hands of the maſter, was ſufficient 
to have anfwered all demands, without proceeding to 
a ſale of the ſhip. That the ſale was colluſively tranſ- 
acted at an inferior price, of 6500 dollars. That the 
ſubſequent transfer to Reilly, as agent for Lynch, was 


on which no money had been paid, &c. 


On the part of the preſent holder of this veſſel, the 


act detailed ſeveral circumſtances that had taken place, 
and denied that the proceedings in the Court of St. 
Sebaſtian had been inſtituted on the part of the maſ- 
ter. It then ſtated that the ſhip and cargo were ar- 
reſted by proceſs of that Court at the ſuit of the at- 
torney of Meſſrs. Sewartz and Co. of Leghorn ; that 

after 


een . 


a colluſive transfer, without orders from Lynch, and 


n. „* — „ reren 
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afterwards, in the months of April, May, and 1 
proceedings were interpoſed againſt the ſhip and cargo 
by five other parties, claiming money due to them 
from Mr. Williazzs, as advanced to and for him, to 
enable him to proſecute his claim at Paris ; that at 
that time a claim was made by the maſter for monies 

to the mariners on their diſcharge, &c. ; that the 
Court held the claim of Sewartz not to attach, but 
pronounced for the demands of the other parties, and 
| decreed the cargo, and ultimately the ſhip, to be 
ſold at public auction; that it was ſo ſold by 
public auction on the 20th June 1801, after an ap. 
praiſement under the direction of the ſaid Court; 


that the maſter's account was ſo far from being unjuſt, 
that C=—, to whom Williams had fold the veſſel 


conditionally at Paris, and who came to St. Sebaſtian 
to obtain poſſeſſion, admitted the ſame to be true, 


and offered to diſcharge it, if the maſter would procure 


a delivery of the ſhip to him, which it was not in 
his power to effect, as it was then under the cuſtody 
and controul of the Court of St. Sebaſtian. Theſe 


were the principal facts, on which it was contended 


on the part of the preſent holder, that the title was 
good under the authority of a decree of a competent 
Court, and that the Court of Admiralty of this 
kingdom would not interpoſe to diſturb a title, held 
under the decree of a competent foreign Court. 


On the part of Mr. Williams, the King*s Advocate 
contended— That it was a monſtrous proceeding to 


allow a foreign ſhip of great value to be impleaded, 
and ſold in a foreign Court, without notice to the 
owner ; that it was an aſſumption of power, unwar- 


ranted 
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Ag _- NETERMINED ne THE 
| The raed by the general maritime law and moſt alarm. 


| "Roi. ing to commerce; that it was of the utmoſt in. 
"Fl dene Portance to all eountiice to hold, that the tribunals of 
10. Spain have not a right to take cognizance of diſputes 
between foreigners, ſo as to ſtrip the owner of his 
ſhip, and of ſuch valuable property, without re. 
ſorting even to the reſident miniſter of America at 
that Court; that in a caſe, in which ſuch evident colluſion 
appeared, wherea veſſel, worth 26,000 dollars, was ſold 
for 6 500 dollars, and ſold afterwards again; within a 
month, for i 2, ooo dollars, the Court would not decline 
tointerpoſe and inveſtigate the courſe of the tranſaction; 
that if the Court did not at preſent poſſeſs ſufficient - 
proof of the averments, to enable it to come to a final 
concluſion on the merits between the parties, there 
was at-leaſt enough before the Court' to throw the 
burthen of proof on thoſe claiming under ſo {trange, 
ſo — and ſuſpicious a title. 


' JunDGMENT. | 

Sir N. Scott.—This is a queſtion, ariſing on a ſale, 
which has been made of an American veſlel, to the 
maſter, appearing as purchaſer under a decree of the 
Spaniſh Court of Admiralty of St. Sebgftian. The 

ſuit commenced by a warrant of arreſt 
the ſhip, calling on the former and preſent maſter in 
ſpecial, and on all other perſons in general, to ſhew 
cauſe why he ſhould not be diſpoſſeſſed of the ſhip, 
and why the poſſeſſion ſhould not 45 reſtored to 
Williams, the former proprietor. On thg original 
affidavit, there was no reaſon to * that any 
| queſtion 


wellen i It appeared to © G20 


be a mere queſtion of poſſeſſion, and as ſuch, coming del i 7 
accompanied with a letter from the American 77 ary 5 
miniſter, ſtating that the parties were Americant, 

and were deſirous of ſubmitting the caſe to the 

judgment of this Court, the Court was induced to 

entertain the ſuit. Without ſuch an application from 
the foreign miniſter, and without ſuch conſent of parties, | 
It would by no means have been diſpoſed to interfere 

in the diſputes of foreigners ; and even now It enter. - 

tains the cauſe with reluQtance, and merely to prevent 
further inconvenience and loſs by reſort to the de- 
ciſions of other Courts in other Countries. On the: 
return of the warrant, it appears, that the caſe is entirely 

a queſtion of property. In reſpect to the diſputes of 
Britiſb ſubjects, the juriſdiction of this Court, as to 
queſtions of property, is extremely limited. It in- 
terpoſes to transfer poſſeſſion, when no direct queſtion 
of property is involved; but direct queſtions of property 
have been long withdrawn to other juriſdictions. On 
theſe conſiderations, perhaps, if the Court had been 

duly appriſed of the whole extent of the caſe, tt 

would not have ſuffered the warrant to ifſue, | 

It now turns out, beſides, that there is not only 

this queſtion' of property, and between foreigners, 

but that it is founded on the acts of a Court 

of Admiralty in Spain; ſo that there are as many 

obſtacles to the juriſdiction of this Court, as can 

well de conceived to exiſt in any one caſe. The 

parties are foreigners— There is a title of property 
concerned and the act of a foreign Court, not 

being the country of the litigangs, is brought into 1. 
VOL, Iv. X diſpute. | 


The: 


—.—— or. 
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cution by a delivery of poſſeſſion, is left in ſome 
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| diſpute. It is contended, however; 1 m head of Corn 
_ which has been entered into between the parties; that 
—— all that has been done there is a mere-nullity, and that 
- this Court is bound to interpoſe, to annul the offe& of 
the ſentence of the foreign Court—and on theſs 
grounds: firſt, Becauſe the Court of Spain had no juji. 
diction, inaſmuch as the title to the veſſel was at that 
time dependent on a ſentence of a. Court of Prize of 
another country—It is denied indeed that any pro. 
ceedings of prize were going on againſt this ſhip 
in the Court of Paris, It appears however that the 
veſſel, being an American veſſel, had been captured 
by a French cruizer, and ſent to St. Sebaſtian ; and that 


before the proceedings commenced in Spain, there 


had been a ſentence of reſtitution in the Court of 
France. How far thgt decree was carried into exe- 


degree of obſcurity (a). Certain it is, that Mr. Willians, 
in his firſt affidavit, ſtates, © that the papers were 


given up to him after the ſentence of reſtitution ;”' and 


| France. 


I think there is reaſon to ſuppoſe that he was aftually 
put into poſſeſſion. The French captors appealed from 


the ſentence of reſtitution, and Mr. Williams continued 
in France. It cannot be ſuppoſed, that, if the reſtitu- 


— — * * — — 


. (s) The evidence produced on different ſides contained rather an 
intricate ſtatement of fact, and gave a contradictory repreſentation | 
of the time when Mr. Williams was ſuppoſed to have regained 
poſſeſſion of his ſip, under the decree of the- Prize Court of 


0 
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tion had not been carried into effect, the French 
captors would have omitted to maintain their intereſt 
in the poſſeſſion, and to reſiſt theſe proceedings that 
vere going on in Spain. Nothing of that ſort ap- 
pears : The ſuit goes on, regularly, as between the 
merchant inſtituting the civil ſuit, and the veſſel; from 
which it is reaſonably to be inferred, that ſhe had 
been given up, the French captors acquieſcing in 
the delivery. I cannot therefore, on this ground, 
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preſume, that the Spaniſh Court of Admiralty pro. 


ceeded without competent juriſdiction. It would be 
infinitely too much for me to infer, that, becauſe 
there had been ſome proceedings in France, the ſub- 
ject· matter was fo far out of the power of the Court 


of St. Sebaſtian, as to render all the proceedings there 


null. Unleſs I could do this on moſt mdubitable 
grounds, I think I am bound to conclude, that the 
ſentence was not pronounced without competent 
authority. Fa SIS 

The ſecond ground of objection ſtated in the AQ is, 
the aſſerted incompetency of the Spaniſh Court to 
take an account between the maſier and owner, I 
know that, from municipal regulations, the Court of 
Admiralty of this country does not entertain ſuits 
for any ſuch direct purpoſe. But am I to preſume from 
thence that the Spaniſb Court of Admiralty is not com- 
petent to do fo, eſpecially when I ſee, that it has actually 


jetted, that the Spaniſb Court proceeded to entertain 
this ſuitwithout application from the American miniſter. 
Such a precaution is undoubtedly very proper to be 
obſerved ; but I do not know that it is a matter of 

R* 2 neceflary 


entertained a ſuit in theſe matters? It is further ob- 


min e or 
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clbadiiry obligati ion. Suppoſe even . it Was 2 
principle of univerſal law, that ſuch preliminary 
= caution ſhould be obſerved, what have I to ſatisfy me 
that ſuch an application was not made? Suppoſing 
it to be an expectation reaſonably to be entertained . 
on the part of America, it would be too much for 
me to interpoſe, and ſay, that the law of nations is 
fo violated by the omiſſion, as to render all proceedingy 
without that ceremony null and void. If there is any 
objection to be taken on this ground, it mult be left 
to be enforced as a matter of NR between 

the two countries. 
Ihe third ground, on which this. ſentence is 
impeached is, the charge of colluſion and fraud. 
The circumſtances of the caſe are relied on, as 
ſufficient to ſhew, that there was a conſpiracy between 
the maſter, and the other parties to defraud the 
owner of his veſſel. If ſuch a fraudulent conſpiracy 
exiſted at all, it muſt have ſubſiſted between a great 
number of perſons ; and, I fear, I could not pronounce 
the fraud alledged to have been practiſed, without 
involving in that guilt the Court, whoſe ſentence | 
am deſired to annul. What is there to convince 
me that there has been any ſuch fraudulent -af- 
ſociation. It appears, that proceedings were firſt 
inſtituted againſt the ſhip in the Court of St. &. 
baſtian, on the part of a foreign merchant of Leghorn: 
Mr. Williams was abſent at Paris. The maſter was 
at firſt the defendant, and I muſt ſuppoſe with the 
confidence of Mr. Williams, and under a perfect reliance 
in his integrity. There is no averment that Mr. William. 
was ignorant of what was going on; whillt the ſul 
8 Was 
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was depending, the maſter intervened for | a demand 
of his own againſt the ſhip, and at a time, when I 
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think it is clearly proved, that Mr. Williams had notice 9uy ., 


of his claims, and knew that the maſter was diſpoſed 
to maintain them in an adverſe manner, in con- 
junction with the various ether claims, which were put 
into a courſe of litigation before the Spaniſh Court. 
He was aware, I ſay, that the maſter was diſpoſed 
to maintain an adverſe poſſeſſion, becauſe it appears 
that Mr. C—— had gone from Paris to St. Sebaſ- 
tian, and returned to Paris with notice to Williams, 
that the maſter refuſed to deliver up the poſſeſſion to 
him. What does Williams do, knowing that the 
maſter was no longer to be relied on as his agent, but 
that he was maintaining an hoſtile poſſeſſion againſt 


him? What might be expected of him after this in- 


formation, is, that-he would have appointed another 
agent to maintain his intereſt againſt this maſter who 
was now ſtanding in direct oppoſition to him. But 
nothing of that kind is done. After refuſal to de- 


1802. 


liver up the ſhip, and notice given of his demand, the 


maſter formally intervenes. 


If the Court of Spain was in any manner impoſed 


upon, redreſs ſhould have been ſought by appeal to 
the appellate Juriſdiction of that Country, which had 
a power to remedy any errors, or even injuſtice, that 
had been committed in the firſt inſtance. Heavy 


indeed would be the taſk impoſed on this Court, were - 


it to undertake to rectify all the errors, that parties 


may be diſpoſed to impute to foreign juriſdictions. 


Can it be thought that this Court would ſet itſelf up 
28 an univerſal Court of Appeal to foreign tribunals ? 
x 3 Every 
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„ ey uon bas is own Couneof Aphal, engt wa 
| Manrif 97 fraud had been committed, Mr. attms ſhould hae 
| "= e, Wed his diligence, in applying to thoſe Courts in Span. 
te. Care enough appears to have been taken to ſecure his 
remedy; for it appears that on every payment that was 
made, under the decree of the Court, ſecurity was 
taken to anſwer any objection, that might be -nade 
againſt the ſufficiency of the proceedings of the Court 
of Admiralty at Sr. Sebaſtian. | 

On all theſe grounds, I am of opinion, that the 
parties applying to this Court for redreſs, have miſſed - 
their way; and I ſhall decree the warrant that has 
iſſued againſt the ſhip to be ſuperſeded, and the partie 
to be — | 


—_ THE. 2 HomorsT Maſter. 


| — Ts was a caſe of a Daniſh ſhip, captured the 7 5th 
the value of a Auguft Is oo, with a cargo of ſalt, wine, brandy, 


eargo reſtored on - 


farther proof, and cloathing, on a voyage from a French port to 


and alſo to 


pay freight, | North Bergen. The ſhip had been reſtored by con- 
ems ſent, 8th Sept. 1800, with freight, decreed to be acharge 
ofthe — on the cargo, which was alſo reſtored on a ſubſequent 
Proceeds decreed. day. The proceeds being inſufficient to pay tie 
— for freight, application Was now made on th e part of 
| freig the ſeveral claimants of the ſhip. and cargo, that 

the Captor might. be decreed: to pay 2 


A 
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of freight © the ſhip, and alfotonccoumt for the value 
of the cargo to the proprietor. 


On the part of the captar, the King's Advocate.— 
It is required in this caſe that the captor ſhall account 
to the claimant of the ſhip for the freight, and alſo 
that he ſhould refund the value of the cargo to the 
proprietor ; that is, in effect, that he ſhould be con- 
demned in coſts and damages, for a ſeizure which 
was perfectiy juſtifiable, and on which reſtitution has 
taken place on the original evidence, only on account 
of the ſmall value of the property. It was a cargo 
laden in the enemy's ports, unaccompanied by any bill 
of lading, and mot claimed in this Court till nearly 
a year after the capture. Under ſuch circumſtances a 
demand of this Kind is wholly unfuſtamable. 


; JuDGMENT. 


Sir N. Scott. — This was a Daniſh veſlel, taken on 
a voyage from a Trench port to North Bergen, laden 
with ſalt and other articles. It has happened, that 
fince the yeſtitution of the veſſel, ſhe has ſuſtained 
ſome injury by the embargo, which was impoſed on 
all Daniſh ſhipz. The ſhip was, however, at laſt 
liberated, and went away with a decree for freight, 
and expences, to be a charge on the cargo ; but the 
Court did not in any manner determine that a burthen 
was to be thrown on the captor. It was ſuppoſed 
that the cargo would-be ſufficient; though unfortu- 
nately the event has proved otherwiſe. Greater ex- 
pences may probably have been incurred on account 
of the : However that may be, I am of 
opinion that the Court cannot do more than 


x4 carry 


— 
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The carry into effect the 'decred which lids been mad 


| . 


— by ordering the proceeds to be paid to the neutral 
* maſter (2). If he has any further demands, 18. 


muſt be proſecuted r the W 
He 23 „„ PEGGY, FinLay Maſter. 
1802 8 
Unſtance Court.) 


eke, Tus was a caſe of mee he 


not cifturbed— -. Original owners. It appeared that the veſſel was a 
| 3 — Britiſh ſhip which had been captured by the Spaniards, 
n re- taken, and carried to Jamaica, where the ſhip 


on on bail 


being 2" was fold to Pa) the 8 


the value e 
the ſhip — 
for mar inthe part of the original owners it was condanih 


 varningurejeftcd, that the aſſerted ſales were not valid, inaſmuch as they 


had not been made by the order of any Court, and 
that the transfer had not paſſed in conformity to the 
Regiſtering AQ; and farther, that the veſſel had 


AS 


P p 


| (a) Inthe caſe of the Yrow Margaretta, 26 Feb. 1802, where the 
cargo being of a periſhable nature, had become inſufficient to pay the 
freight, the Court ſaid that it muſt be underſtood in future, that under 
particular circumſtances, application might be made to the Court, 
on the reſtitution of the ſhip with freight, to decree the ſale of ſo 
much of the cargo, as might be neceſſary to be ſold for the dib 
charge of freight.—An application of this kind had been made 


and granted on a former occaſion, in the Clariſia, 28th December 
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been bought by. A. B. by the order of the maſter, and 
on account of the e * 


On the nia ide it was inſiſted, that the purchaſe 
was not made for their account, 


After ſome diſcuſſion the Court ſaid, The facts that 
are aſſerted on either ſide to have paſſed at Jamaica, 
are not laid before the Court with ſufficient certainty, 
to enable it to form a judgment upon them. In the 


obſcure ſtate in which the matter is left, I ſhall not 


venture to diſturb the poſſeſſion, neither ſhall I ſuffer 
the ſhip to lie under the cuſtody of the Court, till it 
becomes a prey to the worms. What I ſhall do, will 


be to deliver out the veſſel on bail, to the party found 
in poſſeſſion, that it may await the farther hearing of 


this cauſe. 


On motion that the bail might juſtify, "HW obſerved, 
That the courſe of practice would be, that the bail 


ſhould in the firſt inſtance be produced to the 


Marſhal, that they might be reported by him. 


On a ſubſequent day, 14th December 1802, the 
King's Advocate moved the Court—That bail might 
be given, not only for the value of the ſhip, but for 
the amount of her earnings in the intermediate 


time, 


Stabey contra.— This is an application for ſpecial 
bail on very unreaſonable grounds. — Riley was found, 
in poſſeſſion of the ſhip, and the Court declined to 


diſturb that poſſeſſion. Actions of this kind were 
not 
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The | not originally of a bailable nature; but under d. 
direction of the Court they have become fo, for te 
Na, benefit of all parties intereſted in the event of the 
ſuit. The bail that is to be taken, however, cin be 
only for the amount of the value of the thing, a 
which alone the right of aQtion in rem had accrued, 
The effect of the application now made would be, 
that Mr. Riley ſhould fit out the thip, and procum 
the freight, and then pay over the profits of his own 
exertions to the other_party. In the raſe of part 
owners, the bail is given only for the return of the 
veſſel, and in all other cafes of diſputed polleflion, 
common bail is all that has been damned, 


a> a = ww a wy, co» we a ww ot 2 Rp JIt © 
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Sir N. Scon.— This caſe ariſes on a ſpecial applicz- 
tion to the Court, to deliver on bail, a ſhip which 
has been arreſted in a cauſe of poſſeſſion, It is but 
recently that the Court has acceded to a prayer of thi 
nature; but in conſequence of the reprelentatious 
which have been made, in numerous inſtances, of the 
damages ſuſtained by ſhips lying for any length of 
time in harbour, the Court has been induced to let 
them go, on bail being ſubſtituted in the place of the 
ſhip itſelf, to anſwer the demand ſet up in the tauſs 
of poſſeſſion. In the preſent caſe, the Court dire&ted 
the "Nip to be delivered on bail, to the perſon i 
whoſe hands it was found—no proof having beet 
produced, on which the Court could think itſelf en- 
fitted to diſturb his poſſeſſion. 
Is there any inconvenience ſuſtained by the other 
party from this proceeding ? I ſee none; on the cot» 
| mir, 
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e 
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trary, there is a fund provided to anſwer his demand, . 
which is not liable to deterioration. If this method — 
had not been purſued, the ſhip muſt have been left 
in the cuſtody of the Marſhal, at a heavy expence, 0 
without any accruing profits, and at an increaſing di- 
minution of value. The Court has, therefore, in 

acceding ſo far, done what ſeemed beſt for the pur- 

poſes of juſtice, and for the ultimate advantage of 

the parties: Was it to go farther, and demand bail 

for any earnings that might be made, a conſequence 

may be foreſeen which the Court is on every ground 
diſpoſed to avoid, that it muſt eventually be led into 
diſcuſſions of intricate and conteſted — relative 

to ſuch earnings, which it could not conveniently ad- 

juſt. It will be more for the convenience of parties, 

to have queſtions of that kind left open to ſome 

other courſe of inquiry. I ſhall adhere to the former 
practice which has hitherto conſidered the bail as a 
ſubſtitution for the ſubſtance of the ſhip. 

Bail decreed ur 
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b,, ik JACK PARK, Lavrux Maſter, WW _ 

Unſtance Court.) * 

| in 

3 _—_ was A 44 of a demand ag the maſter m 
— for wages on the part of a mariner, from the 

ſervice—D-- time of entering on board the veſſel at Liverpool, N. 7 

wages, on a ſug- vember 1798, to the arrival of the * in Liveryul, 

Eater had pro. October 1799. 1 

cured him to be On the part of the mariner a libel had been given * 

jected, ſor de- in, pleading the hiring and ſervice to the time of the 9 

en ſhip's arrival at Jamaica; and farther, that on the n 

voyage from Africa to the Weſt Indies, the maſter 0 

in „„to uſe the crew with cruelty, Keeping a 

them ſhor of their allowance of water; and that l 

4 on. the day of * Reuben of His G 

&« Majeſty's ſhip the Acaſta came on board, and ? 

* preſſed thirteen of the men, but refuſed this man, a 

& on account of the ill ſtate of his health; that never. , 

ee theleſs, on the ſucceeding day, the 'boug of his J 

« Majeſty's ſhip the Aquilon coming along-ſide, 


& the mate, on that occaſion, did, by the defire of 
cc the maſter, refuſe permiſſion to this mariner and 
& others to go down below, for the purpoſe of .ſecret- 
e ing themſelves ; that the hatches were ſhut down, 
'« and the crew were all kept on deck; that the 
&« lieutenant of the faid ſhip, on coming on board, 
6 held ſome private conference with the maſter, and 
& did, by his ſolicitation and procurement, impreſs this 
* mariner, notwithſtanding the ſaid lieutenant was 
| « apprized 
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« zpprized by him of the ill ſtate of his health, and 


The 
Jack Paxe. 


— 


« the infirm condition of his legs owing to the ſcurvy, 
« fc. On the ſuggeſtion that the maſter had pro- 
cured this mariner to be impreſſed, wages were de- 
manded for thewhole voyage up to the arrival of the ſhip 
in Liverpool, notwithſtanding the mariner had not ac- 
tually ſerved on board the veſſel on her returned voyage» 


In objection to ſeveral parts of this libel, Swabey,— 
This ſuit is brought againſt the maſter, and not 
zgainſt the owner. Undoubtedly the mariner has a 
right to make his option, but the Court will take 
care that a ſuit ſo brought ſhall be ſpecific in its de- 
mands, and that it ſhall not branch out into an action 
of another nature, that of damage, which is a plenary 
ation, and though one which this Court is compe- 
tent to entertain, it is not of ſo favoured a nature as 
the ſuit for the recovery of wages. The libel contains 
one article reſpecting il|-treatment, which is peculiax 


to caſes of damage, and which cannot properly be 


introduced into a cauſe of this deſcription, unleſs to 
juſtify deſertion on the part of the mariner, or to ac- 
count for ſomething ariſing incidentally out of the 
principal caſe. | 

Another article pleads © the impreſſing of this 
mariner, with a view of obviating the objection 
ariſing from the defe& of perſonal ſervice. If this 
can have any weight, it muſt be ſhewn to have been 
procured by the malicious contrivance of the maſter. 
 Whatis ſaid on this point with reſpe& to the firſt 
ſhip's boat that came on board, is only, that the mate 
faid this man was fit to ſerve on board a King's ſhip, 
On the ſecand day, when the impreſſing of this man 
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Ft. 3 it is is pleaded that it wir deve by the 
pg wes ſolicitation and procurement of the maſter: But no 
1oz fact is alledged on which any charge of procurement 
can be fonnded—there was a conference between the 
lieutenant and the maſter, and that is all.—H the of. 
ficer of a King's ſhip thinks proper to impreſs x 
mariner on board a merchant veſſel, it is an exerciſe 
of his power, with which the maſter has no right to 
interfere. —By the ſcliedule arinexed it will appar, 
that the wife of this man has received ſome payments; 
If any wages are due, it can only be for the time, in 
which he was in the ſervice of the veſſel, up to the 
time of his being impreſſed. The ſchedule beſidey 
contains a charge of rwo guineas for crimpage, a 

charge never introduced into a ſuit for wages. 


On the other fide, the King's Advocate—Argued 
againſt the repreſentation of facts relied on, upon 
the other fide, and contended that ſome wages were 
at leaſt admitted to be due That the contract was for 
a voyage out and home, that if the Court ſhould be of 
opinion that the man had been prevented from ex- 
ecuting his part of the contract by the act of the 
maſter, it would entitle him to che * of hit 


wages. 


JupGmenT. 

Sir. Wm. Scott, —This is an action 1 for the 
recovery of wages, on a voyage from Liverpool to the 
coaſt of Africa, and from thence to the Wgſt Indies, 
and back to Liverpool. It is brought againſt the 

maſter and not improperly: For the wages of mas 
riners 


\ 
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iners the maſter is liable, the thip is Fable, and the 
owner is liable : The mariner is entitled to his option, 
and in ſome reipetts, perhaps, there is le incon- 


venience occaltaned. by proceeding againſt the matter, 
pecauſe in that caſe: tbe ſip is not detained, It feema 


that the contract has not been fulfilled, but that the 
mariner was impreſſed into the King's ſervice. Prima 
facie therefore, he will not be entitled ; but if he 
takes upon himſelf to ſhow, that it was by the malicious 
a&t of the maſter, or of thoſe, who may be ſuppoſed 
to have acted under the authority of the maſter, that 
he was ſo imprefled, and —2 prevented from 
completing his engagement, he may entitle him- 
ſelf to recover his wages to the whole amount (a). 


He has taken upon himſelf to make this allegation 


and the queſtion now before the Court, is, whether the 

facts here ſtated are ſufficient to ſupport the charge. 
The libel pleads, that the maſter and mate began, 

from a certain time, to ill- treat him, and the reſt of the 


crew, by which this. mariner became affected in his 


health. It does not appear to me how this general ill. 
treatment, if proved, can affect this particular caſe: on 
the contrary, it rather rebuts the imputation of parti- 
cular malice exerciſed againſt this perſon. However 
diſpoſed the Court might be to entertain the charge of 
particular malice, this general matter might only lead 
to a great deal of unneceſſary evidence. It has been 


obſerved in argument, that this charge of ill treatment 


altogether a charge peculiar to a cauſe of damage.— It 


Im 4. 3 


8 


. In: 


(a) An allegation to this cffe& was Om in the caſe of the 
Grange, June 20, 1801. 


31 _— beraten, 1N Tas» 


6 ler Pax, is certainly a charge proper for an zälbn of damage , 
hy but it might, nevertheleſs, be not improper in a ſuit 
%. of this kind, as hiſtorically accounting for a fa 
. afterwards relied on; and on that ground it 

be not unfit to be admitted here, though the Court 
is not inſenſible of the danger of mixing ſuits very 
different in their ſubſtance, as well as in the manner of 
conducting them. ü | 
The circumſtances that took place when ihe boats 

came on board are next pleaded. The boat of the 

Acaſta comes on board, the mate fays, * that his 

crew were ill of the ſcurvy, and that this'man wag 

the moſt fit for ſervice.” The officer, however, did 

not think ſo ; he left this man, and took others. 
Suppoſe this fact to be proved, it would not, I 
tnink, go much further than to ſhew a difference of 
opinion between the mate of this veſſel (who is nut 
the perſon ſued in this caſe) and the King! s officer on 
this impreſs ſer vice, as to the comparative fitneſs of the 
perſons to be taken into the King's employ.— It muſt 
not be repreſented as an act of malice, that the mate 
informed the officer that he was more fit than others 
unleſs it can be ſhewn that he was evidently more 
unfit ; which can hardly be preſumed, confiſtently with 
this allegation, which imputes a general ſtate of diſ- 
order to the whole crew, or confiſtently with the 
faQts that follow. For we find that he is a perſon 
elected in preference to others by the next King's 
boat that comes on board. With reſpe& to what 


paſſed with this ſecond boat, it is a very ſingular 
charge upon the maſter, that the mariners de- 
firing to ſecrete themſelves, he poſitively refuſed 
permiſſion, and compelled them all to oppo 
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en deck. Sur — any vide of x; be 
deemed an act of ſpecial malice againſt any individ 


run his public duty. There have been caſes, if my 
recollection does not miſlead me, in which maſters 
have been articled againſt, in this Court, for ſecreting 
their mariners in fraud of the public ſervice. It is 
a ſtrange crimination to find its way into ſuch'a pro- 


this Court muſt have held him cenſurable from ab- 
ſtaining to do; maſters muſt underſtand, that they 
have no right to lend their mariners any fuch fraudu- 
lent protection. 

The allegation proceeds to impute in general terms, 

procurement or ſolicitation,“ but without ch 

any one ſpecific fact. As to the charge of © con- 
nivance” which is added, I have only to obſerve, that 
it ſeems perfectly unintelligible, For what is the con- 
nivance of a perſon, who is legally bound neither to 
reſiſt nor elude a juſt exerciſe of authority? If indeed 
a caſe could be ſtated in which a maſter recommended, 
againſt his own better knowledge, a perſon whom he 
himſelf knew' to be evidently unfit, it might be deemed 
an act of malice. - But here no ſuch charge is ſpeci- 
fically brought : The maſter orders all his men on 
deck, as it was his duty to do—The King's officer 
makes his election, and having fixed upon this man, 
and heard from himſelf the ſtatement of his infirmities, 

after all decides his own judgment, that he is upon 
| the whole not unfit for the exigencies of the public 
ſervice. J am of opinion that this part of the petition 
muſt be ſtruck out. 

VOL, IV, 3 A tender 


ual, Ie! Pax. 


gig 


The 


and as little can it be juſtly deemed an act of general De 
oppreſſion, for in fuch an act the maſter did not out- 


ceeding as the preſent, that the maſter did that, which 


x 
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ner Pare, A tender was made for the wages due till the time 
IN 2 of impreſſing and a charge of crimpage was referred 
_ to the Regiſtrar and merchants, to report if there 
was any cuſtom in the merchant ſervice under which 


ſuch a charge was uſually paid as a part of wages. 


—— — 


ves.” IHE DER MOBR, Harurx Maſter. 


Ship log by the Tus was a queſtion reſpecting the freight of a ſhip 
—.— — loſt by the negligence of the prize maſter. (vol. 3. 
wien e, p. 129.) On the former hearing the ſhip had been 


limited te the 5 a 1 
proceeds of the decreed to be reſtored in value, with freight to be a 


—.— 8. charge on the cargo, which was ultimately condemned 

2 "* for want of farther proof. The freight was re- 
ported-by the Regiſtrar and Merchants at the ſum of 
1000 J. The proceeds of that part of the cargo 


which had been ſaved, amounted only to 600 /, 


* 1 


On a motion now made for an attachment againſt the 
Captor to pay the balance, the King's Advocate can. 
tended—That no more freight was due than the value 
of the goods ſaved ; that freight had been decreed 
to be a charge on the cargo, and could not be de. 
manded againſt the captor, beyond the amount of 
the proceeds of the cargo, on which it was thus made 
a lien, The capture was juſtified by the condemna- | 
tion of the cargo which had taken place—The voyage 
was from the colony of the enemy, with the pro- 
perty of the enemy on board. It was a commerce, 
therefore, not entirely innocent on the part of the 
ſhip. It became the duty of Captain Talbot to * 


. . / d dd ⁊ // . Ton 
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in the ſhip. Under ſuch circumſtances it would be The 


\ great hardſhip, if this additional loſs was to be thrown ——_ 
upon him. The loſs happened without blame on Piel. 
the part of Captain Talbot, and was to be taken as a | 
common misfortune, of which the ſeveral parties muſt 
bear their own ſhare. 1 8 

On the other fide, Swabey and Robinſon.— This queſ- 
tion is to be conſidered, without reference to indi- 
viduals,—as between the Claimant, and the Belligerent 
State. Whilſt the Maritime States of Europe continued 
to retain for the public uſe the whole intereſt - in 
prize, cafes of hardſhip could never occur; becauſe 
the whole fund of prize taken collectively, would 
compoſe a current account of profit and loſs, out - 


of which any particular damage might be repaired (a). 


— 


(a) The maritime ſtates of Europe ſeem to have adopted this 
policy nearly about the ſame time. By an edict of 6th June 
1702, the States of Holland gave the whole intereſt in prix“ 
to private captors, who had fitted out privateers at their own 
erpence. They alſo gave to ſhips of war the whole of the 
enemy's ſhips of war taken in fight, and as we may ſuppoſe 
the whole of all other prize; ſince Yoet ſays, Couſtat itaque 
* penes nos quicquid in mari captum eſt, occupantium eſſe.“ 
Ves de Jure Militari. (B. 5.) In France the whole intereſt 
ſeems to have been given, always, or very early, to privateers. 
Valin Trait& des Priſes, p. 4. Till the ordinance of September 3, 
1692, ſhips of war took no ſhare of prize. That ordinance allowed 
them a tenth, The ordinance of 1748, increaſed this proportion of 
to a third, ib. p. 14. The ordinance of 1778, gave them all ſhips of 
war and all cargoes that might be on board ſuch ſhips, and two-thirds _ 

erchant ſhips and cargoes, New Code de Priſes, vol, 1. p. 249. 

KX ſeq. The ordinance of 7th Ofober 1793, gave the whole, ibid 

v. 2.157, In England the whole intereſt was firſt given up to the 

captors, 6 Anne A. D. 1708, Collect. Marit. page 188. In Sweden 

the whole prize was given to privateers by the ordinance of 1715, 
bid, p. 175. 


12 Since 
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onere + This is, indeed, not denied; but it is argued, 
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Since the intereſt in prize has been transferred to caps 
tors, with all, the reſponſibility attaching on their. own 
acts, great individual hardſhips may ariſe ; but they are 
hardſhips with which the neutral claimant, has no 
concern, If the juſtice of his claim is eſtabliſhed, he is 
entitled to his entire indemnity. The ſituation of the 
private captor is, therefore, to be put out of view. 
As between the claimant and the State, the Court 
has, repeatedly held that the mere carrying of enemies 


property is not, in itſelf, by the law of this country, 


ſubject to any penalty. Freight is due to the neutral 
ſhip, as a lien on the cargo—The captor takes cum 


that, becauſe freight is a lien on the cargo, it neceflarily 
follows in all reſpe&s the fate of the cargo, and is, 


not due but in proportion to the value of the 


goods actually delivered; and therefore that, in 
this inſtance, the demand is to be confined. to the 
amount of the cargo ſaved. Freight may not be de: 
mandable, where there is 70 arrival and no delivery; 
at the ſame time it is to be remembered that caſes may 


occur, in which the whole freight ſhall be due on goods. 


that have once arrived, although they may not beſut- 
ficient to anſwer the demand(a). Here, however, there 


is no queſtion as to the ſufficiency of the cargo; the 


act of capture is to be taken as the delivery of the 
whole cargo, and if the goods were then ſufficient for 


the demand, the captor cannot exonerate himſelf by 


(a) Conſolato, cap. 119.—Qualunque mercante che havra caricate 


delle merchanzie, fi guinto al luogo deſtinato, quelle non valeſſero 
il prezzo del nolo, è nientedimeno tenuto a pagarlo, neèbaſta, 
cha egli lo paghi perle buone merci ſolamente, ma dee 
anche per le cattive=Explication, of Mr. Caſa Regis. 


| ſubſequent 
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ſubſequent accidents, which may have ariſen from the 
culpable acts of his agents. The freight, in ſuch a caſe, 
is to be taken as part of the veſſel, and as a veſted in- 
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tereſt, for which compenſation i is due, as much as for 


the ſhip. 
JUDGMENT. 

4. . Scier..-fn in u eise als Hike ti pre- 
{ent, the Court would certainly be diſpoſed to give 
the captor all poſſible relief; but I need not add, that 
no relief is pgſſible, which cannot be given conſiſtently 
with the juſtice due to the claimant, The demand of 
freight is, I apprehend, an abſolute demand, in caſes 
where the ſhip is pronounced to be innocently. em- 
ployed. This veſſel was captured coming from an 
enemy's port, under a ſuſpicion of having on board 
the property of the enemy—a cargo, nevertheleſs 
which ſhe had a perfe& right to carry, provided it 
was not attended with any circumſtances of ill faith, 
or unneutral conduct. No imputation of fraud, or 
improper conduct, has been thrown upon her. On 


the other ſide it is to be obſerved, that the ſeizure was 


perfectly juſtifiable—the ſhip was ſent in, under very 
proper orders from Captain Talbot; but, unfortunately, 
his orders were very improperly executed by the perſon 
to whom they were given. 


On the principle of law, however, I am of opinion 


that the freight muſt be taken, as having become as 
much the property of the neutral claimant, as the ſhip 
itſelf... The captor took cum onere - If the loſs had hap- 
, pened by accident only in bringing in, thecaptor, having 
made a juſtifiable ſeizure, would not have been liable 
to any reſtitution, either for the freight, or for the 
ſhip ; but the Court has already pronounced this loſs 
not to have ariſen from any caſual misfortune. The 

„ freight 
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RN, freight is as much a part of the loſs, \as the ſhip: : for 


Din Monx. 
———— he was bound to anſwer equally for both. The « captor 
Bite, has, by taking poſſeſſion of the whole cargo, deprived 
; the claimant of the fund to which his ſecurity was 
fixed. He was bound to bring in that cargo ſubject 

to the demand for freight. He was juſt as anſwerable 

for the freight of the voyage, as- for the ſhip which 

was to earn it, or which was rather to be conſidered a; 

having already earned it. In the room of this fund, 

the captor has ſubftituted his own perſonal reſponſi. 

bility : for the loſs accrues by the fault of his agent; 

I fee no diſtinction under which I can pronounce that 

the claimant is not as much entitled to the freight, as 

to the veſſel. 

With reſpect to the attachment, that is a againſt 

Captain Talbot, as long as a hope is held out that the al, 

ſiſtance of Government may be obtained in aid of the 

actual captor, it will be better to let this matter ſtand 

over ; there muſt undoubtedly be a time when this for- 

brarnnce muſt terminate, whatever the conſequences 

may be; but, at preſent, I will content myſelf, by 
pronouncing, that the whole freight 1 is due, in value, 

from the captor (a). 


Abril rſt, — | 
1803. | | 
oint capture— | THE ODIN, Hars Maſter. 
laim on the 


arg of THIS was a queſtion reſpecting a claim of joint 
marque InIp, in 


yinueof ber. Capture, interpoſed on the part of the Royal 
20 Ar Admiral to ſhare in this prize, mn ſupra, 


tue, whilft it 

was effected by — — 7 , 
the boat of a 

mip of war, not (a) On a ſubſequent day, it was ſtated to the Court, that di- 
— . 3 rections had been given by Government for the payment of the 
ſiſtance by boats AMOunt of this reſtitution, i in aid of the . peer. 


how far admiſ- Adm, 


Able. 


— 
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on an allegation given in on the part of the Royal — 
Admiral, 2 forth the facts of the caſe, which it 
is unneceſſary to ſpecify in this place, as they are 
ſufficiently adverted to in the judgment. 


On the part of the actual Captor, the King's Addidige 
objefted—That ſome of the preceding articles were 
irrelevant; moreover, that the whole ſubſtance 
of the allegation was inſufficient to eſtabliſh a title to 
ſhare in joint capture. That the ſhip not being in 
ſight, the mere preſence of a boat could not even in a 
caſe of actual aſſiſtance, give the whole ſhip's crew a 
right to ſhare in the proportion of their number. 
That this was only a claim of conſtructive aſſiſtance, 
which would not entitle a privateer herſelf to ſhare with a 
King's ſhip, on the bare plea of being in ſight only, much 


facts ſtated in the allegation a queſtion of law is raiſed, 


membered, that the whole tranſaction was the tranſ- 
action of boats; and in a part of the world, where, 
owing to the variable ſtate of the winds, it is expe- 
dient to make almoſt all attempts of the kind by 
means of boats, leſt the ſhip, which is the object of 
capture, ſhould have an opportunity of getting away. 
Under theſe circumſtances, the caſe of two boats is, 
in all reſpects, parallel to the caſe of two ſhips ; and 
there ſeems to be no reaſon why the ſame principle 
ſhould not be applied. In the Chinſurah capture, 


a Tight for the ſhips to which they belonged. | 
14 Court . 


Adm. Rep. v. 1, p. 248. The preſent queſtion aroſe 


leſs to found a claim on the mere preſence of her boat. 
On the other fide, Laurence and Swabey.—On the 


whether the preſence of a boat is ſufficient to eſtabliſh 
an intereſt in joint capture. But it is to be re- 


boats borrowed from ſhips were allowed to eſtabliſh 


N Ovin. 2 — by the boats. 
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_ Court. —In that caſe, the aua! e vn made | 


Laurence.—It was ſo determined in this Sunn; 
but in the Court of Appeal, Lord Camden in de- 
livering judgment, expreſsly ſtated * N to bo 
the actual captors. 


[ Court.—The real truth was, an the bird crew 


firſt took poſſeſſion, and were afterwards turned out 
of poſſeſſion by the troops. 


With reſpe& to the log- book, it was contended, 
that it was to be conſidered as a public inſtrument, and 
as evidence admiſſible, leaving it open td the parties to 
diſcuſs the degree of credit that was due to it. 


JupouzN T. 
Sir W. Scott. This queſtion ariſes « on the admiſſion 
df an allegation, given on the part of the Royal 
© Admiral, being a private ſhip of war, an Eaft India 
ſhip duly commiſſioned by letter of marque, claiming 
to ſhare in the capture of the Odin. The preceding 
articles of the allegation ſtate © the force of the Royal 
Admiral; and that before ſhe left India, Captain 
4 Fellowes had received information of ſeveral ſhips 
« that were ſuſpected to be engaged in an illegal 
* trade with the Dutch ſettlement of Batavia. That 
on his arrival at the Cape of Good Hope Sir-Hugh 
& Chriſtian informed him that he had received direc- 
tions from the Government in India to ſtop ſeveral 

* enumerated ſhips, and among them the Nancy, the 
6 Rendſborg, and the Odin; that he, Sir Hugh 
“ Chriſtian, had diſpatched a frigate to cruize for 
e them off St. Helena, and adviſed Captain Fel 
©. Jozwes, if he fell in with them to detain them; that 
* on his arrival at Sr. Helena, Captain Fellowes com- 

2 municated 
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municated this intelligence to Governor Brooke, who, 
6 5 apprized. generally of ſome ſhips that he was 
&% adviſed to ſtop, had not received any information re- 


between Governor Brooke and Captain Fellowes, and 
that a private fignal was concerted between them. 
that on the arrival of Captain Ted at St. Helena, 
Captain Fellowes communicated the information to hin, 
and that Captain Tod agreed, that the Royal Admiral 
ſhould ca-operate,” The correſpondence is then plead. 
ed between the Goyernor and Captain Tad, in which 
the Governor informed him of the co-operation that 
had been before concerted with Captain Brine, under 
the orders of Sir Hugh Chriſtian, and aſked whether 
it ſeemed expedient to Captain Tad that the ſame con- 
joint meaſures ſhould be purſued ? Captaint Tod's 
anſwer to this propoſal is exhibited, and it ſeems to 
- methat a good deal will depend on this letter, which 
i contended to be an agreement. 


pleaded only as evidence of the ſubſequent co- opera- 
ton, for the Admiralty Court does not enforce mere 
zreements directly. In the letter which Captain Tod 
writes, in anſwer to this propoſal, he ſays. I have to 
acquaint you, that although I have received no orders 
from Sir Hugh Cnriſtian, I have not the ſmalleſt ob- 
{tion to co-operate in conjunction with you, in caſe 
any ſhips ſhould arrive during my ſtay, provided it 
meets with the Admiral's approbation. But whilſt I 
am under his orders, he will have his fhare of all 
ſeizures made by me; therefore, without his conſent, 
| can make no agreement with reſpect to ſharing prizes 
money, 
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« ſpefting the Odin,” The allegation then goes on to 
ſtate, that meaſures of co-operation were agreed on 


Upon this agreement I muſt obſerve that it can be 


Apri I 
i 
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. none, as it affects him equally as much ande me 
. or the crew of the Tru/ſty under my command.” 
180. > This letter,. as I conſtrue it, muſt be taken to refer 
only to ſuch veſſels as ſhould arrive in the harbour; 

it could ſcarcely he ſuppoſed to extend to all captures, 

which Captain Tod might make, by ſending out his 

boats. Then what is the effect of this anſwer? All 

that Captain Tod ſays is, that he had no objection, 

but that he had not the power of making any agree- 

ment, that ſhould bind the Admiral and his crew: So 

that if the fact had been, that the Odin had actually 

arrived, and had been ſeized in harbour, this letter 

could not have been conſidered as a concluſive ac- 

ceptance of the propoſal ſo made. If the Odin had 

ſo arrived, the capture might have become a joint 

capture, by virtue of actual aſſiſtance and co-operation, 

but not by virtue of any ſpecific agreement contained 

in this letter. Having before expreſſed my opinion (a) 


* 6 
0 


(a) On the queſtion of intereſt, in the capture of this veſſel, a 
previous ſuit had been agitated between the Admiralty, contending 
for a capture in port, and the officers and crew of the Truſy, con- 
tending for capture out of port, by a boat of the Trufly, for their 
own ufe and benefit, In the allegation given in on the part of 
the Admiralty, nearly the ſame repreſentation of facts was plead- 
ed, as that which was given in this caſe, ſtating, © the previous 
communication with the Governor of St. Helena, and the con- 
ſultation that was held by the Governor and Council in the pre- 
ſence, and with the concurrence of Captain Todd, &c.” In the 
proof that was firſt adduced on this queſtion, it appeared, that an 
officer of the Truſty had, in fact, boarded this veſſel, out of the 
limits of the harbour of St. Helena; but as it was contended, on 
the part of the Admiralty, that this act of boarding was not done 
animo capiendi, but with the intention only of affording afliſtance 

to pilot the veſſel into the harbour, it appeared to the Court, * 
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that the capture was made by the boat of che 7 ruſty out , 
of the harbour, I muſt add, that neither does the pro- 


polil apply to ſuch a caſe, nor is the acceptance, on Ades ft, 


the part of Captain Tod, to be conſidered as 2 
concluſive agreement,” abſolutely binding on the 


ES. 
conn & 


the material ſact reſpecting the quo anime, the intention, with which 

this act was done, had been altogether omitted in the allegations, 

and in the evidence, exhibited on both ſides, It was thought 

proper, therefore, that the concluſion of the cauſe ſhould be re- 

ſcinded, for the purpoſe of admitting ſuch evidence on that fact, 

as could be produced from the officers of Truſty, examined under 

releaſe. On a ſubſequent day, an allegation was offered on the part 
of the Truſty, pleading, that on the 6th Auguſt 1798, fix days 
prior to the determination of the Governor and Council of St. 
Helena to ſend the Odin to England, Captain Tedd appointed one 
of his officers to act as prize maſter for the purpoſe of bringing 
this veſſel home, and had given inſtructions for the courſe ſhe 
was to ſteer, and for putting her into the hands of the agents of 
the Trufſy. The orders were likewiſe annexed, as exhibits, with 
an affidavit, ſtating the circumſtances under which this paper had 
not come to the knowledge of the parties before. In objection to 
this allegation it was argued, that the cauſe had been reſcinded, 
only for the purpoſe. of examining witneſſes, and that under that 
order, it was not competent for the captors to offer a new allegation 

The Court obſerved, that if the fact itſelf, ſhould be deemed 
material, it was only a queſtion of form, Whether it ſhould be in- 
troduced under the preceding order, or by way of petition, ſtating 
the circumſtances under which this evidence had lately come to the 
knowledge of the parties, and praying, that an allegation might 
be admitted. As to the nature of the evidence now offered, the 
production of exhibits, after the concluſion of the cauſe, was a 
matter more favourably conſidered in general practice, than the 
production of freſh parole evidence; inaſmuch as it was a deſcrip- 

tion of proof that could not be ſo eaſily fabricated, or ac- 

tommodated to the particular ſituation, and ſtate in which the 
cauſe was left, | | 


Owing 
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2 The former part of this allegation is given with dee 


. of eltabliſting u previous concert, leading to a £0-ope- 
45.6% ration, In the latter part of the allegation it is ſtated, 

that, on the morning when the news arrived, Captain 
Fellowes ſent a meſſage to Captain Tod, informing him 
that he was ready for ſea, and would obey any orders 
that he ſhould give. A cutter was ſent out, but 
before the cutter could come up with the Odin, a 
boat's crew from the Truſty had got poſſeſſion of the 
prize, and refuſed to let the officer of the cutter come 
on board. It appears certainly to have been the in. 
tention of the Governor, and of the Royal Admiral, 
to give all aſſiſtance in their power. But ſomething 
more is neceflary to be eſtabliſhed : It muſt be ſhewn, 
that ſome aſſiſtance was effectually given, and in con. 
junction with the actual captor, the Trufty. | As to 
any previous agreement, I have already determined, 


* 
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92 — — ng Owing to the unfortunate accident by which Captain 
htte, in tae Tod (a) was loſt in the Mediterranean, a reaſonable ground 
Mediterranean, was laid for ſuppoſing, that the parties who had to manage 
m_—_— ſuit, might not be ſo immediately in poſſeſſion of all the 
evidence that might be neceſſary to ſupport their claim. As the 
Court itſelf had directed the cauſe to be opened, for the 
purpoſe of doing ſubſtantial juſtice, it was highly proper that 
any important information that could be given on the 
point, which had been equally overlooked by both parties, ſhould 
be received. The orders. were therefore admitted to be pleaded j 
They being proved, together with the other evidence under te- 
leaſe, as to the guo animo, this proof was admitted to be fufficiet 
by the Counſel for the Admiralty ; and the Court pronounced the 
capture to be made, by the boat of the Truſty, out of the har- 


bour of &. Helena; and conſequently the claim of the Admiralty 
was rejected. 


_ that 


v— eo == ©, i. 
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that no ſuch agreement is proved: on'the part of the 
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claimant in joint capture; when the officers of the e 
cutter came up, the erew of the Tru/ty's. boat refuſed 46% 


to admit them; as far therefore, as the intention of 
the Truſty is material, there is not only no proof of 
agreement, but on the contrary; there in proof of a 


diſinclination on the part of the Truſty, to admit the 


private ſhip: of war: to act in conjunction, and under 
aſſociation with tile. | 

Then no effectual. aſſiſtance having been ſhewn, and 
the diſinclination of the Truſty having been proved, 
the whole caſe is reduced to the queſtion of law, 
whether in the caſe of a private ſhip of war, and a 
King's ſhip lying in harbour, and ſending out their 
boats, to make a capture, the boat of the private ſhip 
of war ſo ſent out, but not coming up at the time of 


capture, can found a title to ſhare in the capture made 
by the boat of the King's ſhip, on the mere principle 


of being in ſigbt? I know of no caſe that would ſuſtain 
ſuch a claim. The principle of conſtructive aſſiſtance 


has been altogether thought to have been carried ſome- 


what far ; and the later inclination of Courts of Juſtice 
has been, rather to reſtrain than extend the rule; 
Between private ſhips of war and King's ſhips, the 
rule of law has always been held more ſtrictly, and 
it has not been the doctrine of the Admiralty to raiſe 
conſtructive aſſiſtance ſo eaſily between them, as be- 
tween King's ſhips. If the competition had been be- 
ween two King's ſhips, it would, in my opinion, be 
highly queſtionable, whether a boat; ſo ſent out, could 
ſupport a title to ſhare, on the mere principle of being 

in fight. | 


There 


| 326 | CASES 'DETERMIN ED IN Tur 


2 There is, I think, a very ſolid ground of FO 
Woe — between the claims of a boat, in the different caſes of 
Ae. an actual and a conſtructive capture. Where a boat 
actually takes, the ſhip to which it belongs has done 
by means of this boat, all that it could "et done by 
the dire& uſe of its own force. In the caſe of mere 
conſtructive capture, the conſtruction which is laid upon 
the ſuppoſed intimidation of the enemy, and the en- 
couragement of the friend, from 'a /hip of war being 
ſeen, or within fight of a capture, applies very wa 
to the caſe of a boat—an object that attracts lis 
notice upon the water, and whoſe character, even if 
diſcerned by either of the other parties, may be totally 
unknown to both. — More unreaſonable ſtill would 
this be upon actual captors, if the conſtructive co. 
operation of ſuch an object would give an intereſt 
to the entire ſhip to which it belonged, Where a ſhip 
is in ſight, ſhe is conceived to co-operate in the pro- 
portion of her force: But what room is there for 
ſuch a preſumption where ſhe co-operates only by the 
force of her boat? 

I am not in poſſeſſion of any caſe, in which a boat, 
without any actual aſſiſtance, or previous concert, has 
been held, from being in ſigbt only, to be entitled to 
ſhare as a joint captor, even to the extent of the per- 
ſons actually compoſing the boat's crew; much lels, 
to eſtabliſh a claim of joint capture for the whole 
ſhip to which the boat belongs. I have not been able 
to find any precedent to that effect; nor has any been 
produced by the Counſel, in conſequence of the 
enquiry which I directed to be made. Extremely 


different in principle is ſuch a caſe, from the. caſe of 
9 o 
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two ſhips, on the grounds which I have already (The 
lated, — 

I am of opinion both on principl e and authority, 4 * a 
that where no antecedent agreement is proved to 
bare taken place, a veſſel lying in harbour can- 

not be entitled to ſhare in a capture made out of 

| he harbour, by the circumſtance of her -boat 

being merely in fight. I have already expreſſed my 

ion that this was a capture made out of the harbour 

of St. Helena. I am, therefore, diſpoſed to reject 

this allegation (a), in the firſt inſtance, as one that 

cannot benefit the parties, if it is admitted to go to 

proof, It is a cafe, however, very proper to be brought 

before the Court, and one in which I think the parties 
may juſtly be allowed their expences. 


6 


— —— 
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(a) In the caſe of the Nancy, Knudſon (a), this ſame queſtion (a) Lords, 
was brought to the deciſion of the Lords of Appeal, in an 3 
allegation offered on the part of the Royal Admiral, ſtating 
nearly the ſame facts, as are ſet forth in the preceding recital— 
but concluding with an averment of rather a ſtronger caſe, - hat 
the boat's crew of the Royal Admiral came up very ſoon after the 
boat of the Truſty, and were admitted on board the Nancy, and did 
actually render aſſiſtance by navigating the ſhip into port, and 
bringing her to an anchor in the harbour of St. Helena; and 
farther that the reſpective ſhips the Royal Admiral and the Truſty 
were lying at anchor at St. Helena, and were within fight, and ſeen by 
the officers and crew of the Nancy, at the time of the capture.— 

The Court of Appeal rejected the allegation, as not ſufficient in law 


to ſupport the demand, 
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Colonialtrade—= FHs was a caſe of a Daniſh ſhip, taken on a voyage 
10. Segalu is from Bourdeaux to Senegal. The ſhip had gone q 
8 — from Hamburgh to Bourdeaux, where the chief part { 
ciple ofthe of the former cargo had been delivered, and a'ſuper. c 
Defeription'&r”- cargo had been taken on board, with the bulk of the il ; 
the nature of the preſent cargo, under inſtructions to proceed to * the ; 
Senegal, de, coaſt and Senegal, and to obtain, if poſſible, a re- , 
turned cargo of gum. 5 0 

The ſhip had failed to Corunna, and was from thence | 
going, at the time of the capture, to Senegal. | 

The part of the cargo put on board at Hamburyh, c 
(s) 24 Adm. was reſtored under the authority of the Immanuel ſa). P 
Karts. rage 186. The queſtion that aroſe in this caſe was, Whether a 
Senegal was to be conſidered as a colony, or ſettle- tl 

ment of France, in fuch a manner as to bring this 
caſe under the principle applied to the colonial trade of a 

the enemy, by. which, property taken in trade between 

the mother country and the colony, is held liable to 
confiſcation. On a former day it had been con- T 
tended, that the trade of Senegal did not ſtand on the 0 
ordinary footing of the colonial trade; that France had nt 

never exerciſed an excluſive trade to Senegal, but thit 
foreign merchants had been admitted to trade there, a 

generally, in all articles, except gum ; that this veſſel 
was going as a general trader only, with a direction - 
| to | 


- 
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to get gum, if it could be obtained, but without any 
ſuch abſolute injunctions, as made a return of gum a 


neceſſary conſequence of the preſent voyage. Some 
affidavitswere then offered, ſtating inſtances of American 


# 


1188, 


On the other fide, the King's Advocate relied on 
the caſe of the Worcefter (a), in which, an American 
ſhip taken, with a cargo of gum, on a voyage from 


having failed to comply with the order of the Court, 
that had been made upon him, © to ſhew that it was 
2 trade ordinarily open to foreigners, and not ariſing 
out of the ſtate of war.“ "IEG 


The Court declined to conclude this caſe, and theſe 
claimants, by the inability of the former parties, to 
produce ſuch proof; and gave leave to the claimants, 
and alſo to the captors, to produce information, as to 
the ſtate of the trade of Senegal prior to the war. 


On this day, the opinions of certain French lawyers 
were introduced on the part of the captors. 


For the captors, the King's Advocate and Swabey. 
The queſtion in this caſe is, Whether the claimant can 
maintain his right to carry on this commerce, as a 
neutral trade? Certificates (6) have been exhibited, 


ſhips that had traded to Senegal in 1783, 1787, and 


al to France, was condemned—the' claimant 


| 


(5) Of Mr. Montmayeur, Director of the Senegal Company at 
the Iſland of 'Goree, from 1789 to 1792 ; and of Mr. Pelletar, 
Director of the Senegal Company, from 1787 to 1790, 
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April 27th, 


(a) Adm. 
12 Jan. 1802, | 
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to French ſubjects, there could have been no need of 


1782 until 1798, neutral ſhips have been permitted to ſell 3 
cargoes at Senegal, and alſo to export gum, and other produce 
the country, to neutral ports. | 
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3 ſtating, that foreigners were allowed to ſell thei 
e wee Cargoes at Senegal, without prejudice to the Senxye/ 
1803. Company; and that, during the war, neutral 
ſhips have been permitted to export gum (a); but 

whether this has taken place, as a relaxation, ariſing 

out of the preſſure of war, or as the ordinary courſe 

of their trade, is not explicitly ſtated. The reſylt 

that is to be extracted from the printed ordinances of 
France, is to this effect: © By a decree, rſt Janna 
1784 — The peculiar privileges and monopohy of the 

| Oh Vide Ap- gum trade were granted to a particular Company (a), 


denominated the Guiana Company, At thus period, 
it cannot be ſuggeſted, that foreigners were permitted 
to engage in the gum trade, Even as to other trade, 
it is rather to be collected, that all trade to Senegal 
was confined to the ſhips of French ſubjects, and that 
the ſettlement of Senegal ſtood, in all reſpects, on 3 
ſimilar footing with that of Goree, which is ex- 
preſsly termed *©* the colony Goree.“ 


The next ordinance which applied to this trade, 
was that of 23d January 1791, when, under the 
prevalence of the new doctrine of Equality, the 
monopoly of the former Company was deſtroyed, and 
the gum trade was declared - to be laid open to al 
the FRENCH.“ If the benefit of this dectee could 
be ſuppoſed to have extended to foreigners, as well as 


5 
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(a) Certificate of Mr. Marte, ſtating, that previous to the la 
war, and during his reſidence at Senegal and Goree, from the year 
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iny freſh ordinance in their favour. The ſubſequent 1 The 


JuLtana. 


introduction of ſuch an order, ſhews clearly, that the 
former extention of 1791 was {till reſtrained to French Ade! 
ſubjeds only, and did not embrace the ſhips of foreign 
merchants. The ſubſequent decrees paſſed in the fol- 

lowing order On the 26th of March 1793, it was de- 

clared expedient to admit foreigners to the colonies = 

of the Weſt Indies, to trade in certain proportions, 

and under certain limitations, allowing them to export 

produce in return for articles of proviſions z and this 

relaxation was expreſsly introduced for the relief (a) of () vide Ar- 
the ilands of the Neſt Indies. But it ſeems that this 4. 
ordinance did not include the colony or ſettlement of 

Senegal; for on the agth of March 1793, three 

days after the paſſing of the former edict, another 

ordinance iſſued, allowing ſhips of the United States of 
America, and of other neutral countries (a), © 10 trade () vide Ar- 
to Senegal for gum, provided they were fitted out in Pendis. 
French porRTs and for French merchants, and under a 
recegnizance to return to a French port.” Before this 

decree, foreign ſhips could not trade at all in gum; 

and under this decree they were. not admitted, except 

under an aſſurance, that the property engaged in that 

trade, belonged to ſubjects of France. 

What is the aſſertion in the preſent claim? “ that 

the cargo, going in this courſe of trade from a port 

of France to Senegal, is nevertheleſs the property 

of the neutral claimant, On this point, it might be 

ſufficient to contend, that it is not competent for 

the neutral merchant to avow, that he is violating the 

| law of France, which requires all ſuch trade to be 

carried on for the account of French merchants only, 

and therefore that this cargo is to be taken as the 


2 property 
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1 . property of the enemy. But if the fact were other. 
3 wiſe — if under the preſſure of the war it was found 
Y 116 j. neceſſary to extend further this relaxation, and to 


(a) V ide Ap- 
pendix, 


allow, for the relief of the Senegal trade, that neutral 
merchants might trade thither on their own account, 


ſuch a permiſſion wil not avail in the Courts of the 
other Belligerent : Neither will it be poſſible to dif- 
tinguiſh this trade, ſo allowed, from other trade, 
which neutral merchants have been, by the Govern. 


ment of France, permitted to exerciſe to the other 


colonies of France ; but which has, nevertheleſs, been 
deemed illegal in the Courts of this Country. 

On this evidence, it is to be inferred, that Senegal 
ſtood on the ſame- footing as the other colonies of 
France; this concluſion is ſtill farther confirmed by the 
decree which has paſſed ſince the termination of hol. 
tilities, by which it is declared, (25th Frimaire, 10th 
year, 15th December 1801), (a) that French ſhips only 
ſhall be allowed. to trade in all parts of the French 
Colony of Senegal,” reſtoring thereby this particular 
branch of their colonial commerce, to the ſtate of 
their other colonies. —So ſtands the matter of fact, as 
far as it can be tried by the expreſs regulations of the 
public edits of France. But we have brought in the 
opinion of French lawyers on this ſubject, who, un 


fortunately for us, are the ſame perſons to whom the 
_ claimant had applied before, and whoſe opinion appear: 
to be drawn up under a very ſtrong bias in favour of 


the claimant's caſe. | 
As far as that opinion can be ſaid to give a juſt re- 
preſentation of the law of France, it ſtates the decrees 


before noticed. It admits the prohibition, but ſeems 
to reſt much on this circumſtance—that there was 10 


penalty 


!.. ß ame. a. 
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jenalty annexed to it, and that property employed in 
contravention to that ordinance, would not have been 
ſubje& to confiſcation. "This will not affect the queſ- 


tion of /egality, on which alone we are at preſent 


opinion, it will not perhaps be neceſſary to advert ; 
it may be enough to ſay generally, that the train of 
argument indulged in that opinion 1s either foreign 
to the queſtion propoſed, or exceeds the proper bounds 
of an opinion, and aſſumes the province of the 
Court. 


ficiently appear, that foreigners were not originally 
admitted, in any degree, to the gum trade of Senegal : 
that when they were admitted in 1793, it was only 
under partial reſtrictions, which are in direct oppoſition 
to the preſent claim ; and that, if any farther relaxa- 
tions have been, in point of fact, extended to neutral 
merchants, they are only ſuch as have ariſen out of 
the preſſure of the war, and will not have the effect 


of eſtabliſhing the legality of fuch a trade. 


On the other fide, Laurence and Sewell, —The quel- 
tion of property in this caſe is to be conſidered as 
totally cloſed : On the former hearing it was argued 
againſt us on this point, that the French never ſuffered 
any foreign ſhips to go to Senegal. Certificates have 
been produced from Mr. Blanchard (a) and from other 

| 1 gentlemen, 


1 4. 
— 


1787 to 1801, ſtated, That from the firſt year of the Republic, 


1793, circumſtances did oblige him to depart from the decrees of 
Z 3 the 


concerned, On other topics, introduced into that 


From what has already been ſtated, it will ſuf. 


(a) The certificate of Mr. Blanchard, Governor of Senegal from 
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has been. The only queſtion that now remains to be 


April 270 
* 


of war. The decrees, to which the captors have 
adverted, were before noticed; but the Court thought, 
that it was left equivocal whether the monopo 


That the reſtriction was confined to gum alone, and 
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gentlemen, ſtating what the courſe of trade at Senegal 


DS 


Af 


agitated is, whether the trade to Senegal was ſo exclu- 
ſively held by France for her own ſubjects, as to make 
It illegal for neutral merchants to trade thither in time 


= 


might not be ſuch, as is held by our Eaft India Com- 
pany, a monopoly againſt ſubje&s only, but not ex. 
cluding foreigners from reſorting thither for the pur, 
pole of general trade. It now appears, on the 
authority of French lawyers, whoſe opinions have | 
been brought in by the captor, that this was the caſe : 


1 


that ſtrangers were allowed to trade to the iſland of 
Senegal in every article but gum. 

The voyage in this inſtance began at Hamburgh, and 
was deſtined to Corunna and Senegal, with orders to 
the ſupercargo © to touch at Senegal, and if you find 
that you can trade to advantage, to get gum, ivory, 
wood, &c.” deſcribing it evidently as a trading voyage, 
which might not have taken a ſingle article from 


8 


— 
—— 


the 26th and 2gth of March 1793, which excluded from Senegal 
all neutral ſhips not fitted out from a French port 1 That as long 
as the war continued they were admitted to trade at the iſland of 
St. Louis only, without being allowed to come up the river: That 
this meaſure was approved by the Miniſter of the Marine, ſince 
it was indiſpenſibly neceſſary for the victualling the colony of 
Senegal, where the maſters of neutral ſhips entered into an age 
ment to make their return to ſome neutral port.“ Seal 
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genegal, but might have been directed generally to the 
adjacent coaſt, where, as it is explained in the certifi- 
| cate of Mr. Blanchard, foreigners might come and 
carry on their traffic. Even as to the particular article 
of gum, it does not appear that the Company might 
not have diſpoſed of it to foreigners, as our Eaft India 
Company diſpoſe of opium and other articles in the 
ports of India. Theexcluſive privilege of the Company, 
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which was granted to them in lieu of the ſlave trade, 


was to trade up the river Senegal, where there is a 
fictory eſtabliſhed ; but it does not appear that they 
ever attempted to engroſs the whole trade in thoſe 
parts or that there ever was a time, when foreign 
yeſſels might not reſort to that market for the purpoſes 
of general trade. It is ſtated by maſters of different 
countries, and particularly Mr. M ver (a), the maſter 
of an Engliſh ſhip, that he put in there in the year 
1789, and ſaw merchant ſhips of different nations, 


Danes and Americans, from which he concluded that 
he might have been permitted to trade there, though it 


did not appear that he had occaſion to make the expe- | 


riment. 


. 1 a. 
: —c{ 


— 28 : ” ii 


(a) The affidavit of Mr. M*Jver ſtated, ** that he performed 
a voyage from London to the coaſt in 1789 that he put into the 
French ſettlement of Goree for refreſhments, and found there a 
Daniſh veſſel and two or three American veſſels, trading with the 
French inhabitants of that ſettlement ; that he is perſuaded he 
might have been permitted to trade there in like manner; that he 
always underſtood that the French ſettlements of Senegal and Gree 
have ever been free and open ports to all nations ; that foreigners 
have never at any time been excluded therefrom ; that the F rench 
haye eſtabliſhed no other monopoly at Senegal than merely an ex- 
cluſive right to trade with the natives up the river at Senegal ; but 
that the ſettlement of Senegal itſelf has ever been perfeRly free and 


open to all nations for the purpoſes of trade. | 
Z4 JUDGMENT, 
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(4) Vide A p- 
Pendix. 


as to the nature of this trade, which muſt, I think, | 


And on this point it was neceſſary that information 


ever, ſome room to doubt, whether the trade was to 
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JUDGMENT. 
Sir W. Scott.—This caſe has twice come before 
the Court, -for the purpoſe of affording information 


be conſidered as a trade from a French port to Senegal, 
notwithſtanding that part of the inſtructions to the 
ſupercargo, which held out a permiſſion to go to other 
parts of the coaſt. All the clearances are made out 
for Senegal, and the ſupercargo ſays in his evidence 
ce that he was to diſpoſe of his cargo at Senegal.“ 

The queſtion to which the caſe ſeemed to be reduced 
was, whether Senegal was to be conſidered on the foot- 
ing of the ſettlements of France in the Old World? 


ſhould be obtained ; that the Court might ſee how far 
the principle which has been applied to the colonial 
ſettlements of the We/# Indies, both in this Court and 
in the Superior Court, would juſtly attach on this 
trade. 

It now appears, that ſince the peace there has paſ- 
ſed an ordinance of abſolute excluſion (a) againſt all 
foreign ſhips, and that the monopoly of the whole trade 
to Senegal, has been eſtabliſhed in favour of French 
ſhips, as ſtrictly as in the trade with the ſettlements 
of the New World. This circumſtance, though not 
concluſive, as to what was the ſtate of that ſettlement 
before the war, does in ſome meaſure, furniſh a pre- 
ſumption, at leaſt, that the later regulation is but a 
recurrence to the former ſyſtem. There was, how- 


be conſidered as of the nature of our trade to our Ea. 
India poſſeſſions, which admits all foreigners and ex- 


cludes only. Brit iſo ſubjects not entitled to the privileges 
of 
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of the Britiſb company, or whether it ſtood on the cloſer 
ſyſtem of monopoly, applied to E uropean colonies in 
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the Weſt Indies, in which all foreigners are generally 2 d, 


interdicted. Under this doubt the Court expreſſed a 
wiſh that information might be obtained from French 
lawyers, as to what was the preciſe ſtate of the trade. 


The captors here complied with that direction of 


the Court, and have very candidly exhibited an 
opinion obtained by them, of which- it will not be 
too much to ſay, that it contains ſome very extra- 
vagant and inflamed reaſonings, hardly reconcile- 
able with the nature of the functions, which a lawyer 
has to perform, even as an Advocate in the cauſe, 
much leſs with the more dignified office of certify. 
ing to foreign juriſdictions, what is the preciſe 
law of the country on any particular ſubje& (a). 
The only queſtion that I wiſhed to have anſwered 
was, Whether it was by law permitted to foreigners 
before the war to trade to Senegal?” The an- 


ſwer to this ſimple queſtion contains many ſheets, 
in which it is only thrown in incidentally, and in te 


way of argument, that it is 4% connu, that 
ſtrangers might be permitted to trade there.” The 
relt is entirely foreign to the purpoſe ; and though 
very candidly produced by the captors, it appears to 
have been written in a ſpirit not very juſt towards 
them, The whole ſubſtance of this opinion is con- 
lumed in le&ures upon other points to the Britiſh 
Court of Admiralty, which theſe gentlemenhad neither 
any ny right, nor any occaſion to adminiſter. 


(a) An opinion given 26th Fructidor, 10th year, under the 
ſignatures of PerIGNON, 
7 PasTORET, 
BzLiLakt, 
Bouxkr. 


All 
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All the evidence produced by the china confiſt 
of certificates of ſome perſons, and thoſe not on oath, 
ſtating, that foreign veſſels were allowed to go 
there; but whether legally if at all, and if legally 
whether by ſpecial permiſſion, or under the general 
ſyſtem of the law applied to that colony, I am not 
informed. If the matter had reſted here, I ſhould 
have thought myſelf juſtified in condemning, for 
default of that information which had been required 


Surely the opinion given exhibits a very ſtrange pic, 


ture of the ſtate of juriſprudence in the country from 
which it comes. Suppoſe a ſimilar queſtion had been 
propoſed to Counſel of any deſcription in this Coun. 
try, for the information of the French Court of Ad. 
miralty—would it here been thought neceſſary, or 


decent, to introduce ſuch a train of paſſionate expref. 


fions, and ſuch a long chain of reaſoning as is here 
contained? On which, I cannot but obſerve, that 
it is totally incorre& in principle, and not in the 
ſlighteſt degree applicable to the queſtion propoſed, 
On this view of the caſe, I ſhouid have thought my- 
ſelf juſtified in condemning. At the ſame time when 
I ſee this introduced by the captors themſelves, © that 
it is well known that foreigners were not excluded,” 
I will not ſhut out further information, if any can be 
obtained, in the form of a ſhort and plain anſwer 
to a plain queſtion of fact. 


On a ſubſequent day the opinion which had been 
obtained from French lawyers by the Claimant was 


brought in and read. 


King's 


f 
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King's Advocate.“ This is an opitrion (a) from 
two of the ſame gentlemen, whoſe opinion was in- 
troduced before; the purport of it is, that at all 
times foreign veſſels might reſort to Senegal, and trade 

there, except in the article of gum, and that the re- 
laxation of the monopoly granted to the Guiana Com- 
pany (1791), neceſſarily led to the communication 
of the gum trade to all foreigners, - But how is that 
conſiſtent with the ordinance, agth March 1793, 
which expreſsly admits to an equal trade with French 
ſhips, only ſuch foreign ſhips as were fitted out in 
French ports, for the account of French ſubjects, and 
under a ſtipulation to return to French ports.” Even 
theſe gentlemen ſtate, that ſince March 1793, there 
can have been no doubt that the liberty extended 
to the gum trade. All that they ſtate, however, is 
that foreign veſſels might go to Senegal. But in this 
caſe, and in the Vrouw Cornelia, which will immediately 
follow, the fitting out had been in a port of France, 
and in ſuch caſes it ſeems to have been indiſpenſibly 


required, that the property ſhould belong to — 


lubjeQs. 


On the other fide, Laurence. By this opinion the 
law ſeems to be aſcertained to ſtand on the footing, 
that was before intimated, ſimilar to the ſtate of our 


rene OO 
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- The Eee India trade; becauſe if a trade is generally allow. 


2 _ ed to thoſe parts, with the exception of a monopoly 
April 275 in certain articles, as in the Eaft, of ſaltpetre or 
1803. 2 , opium, 
the circumſtance of having on board that excepted 
article, either by ſmuggling. or otherwiſe, will not 
bring the caſe within the principle applied to the co- 
lonial trade of the Weſ# Indies, which ſtands on a 
general excluſion. This difference was ſtated by the 
Court on a former day, and now the fact appears to 
be agreeably to that diſtinction, that foreigners were 
at all times allowed to trade to Senegal and Goree with 
the French factory, but they were not allowed to go 
up the river to trade with the natives. The gum trade 
was confined to the Company, whoſe agents were not 
allowed to ſell to foreigners ; but if they tranſgreſſed 
their powers, and actually did ſell, foreigners were 
not expoſed to any penalty for taking .it on board; 
though previous to the ordinance of March 1793, 
it could not be imported by them into France. In this 
view the edit of 1793 may be deemed an extenſion 
of the former law—and alſo, inaſmuch as it allowed 
foreigners to go up the river, and purchaſe for them- 
ſelves. No objection lies therefore againſt the ac- 
curacy of the opinion on this head, that can in any 
manner affect the credit of the information that has 
been obtained. But what is the general queſtion ? 
It is this, whether foreigners might go to Senegal 
for the general purpoſes of trade ? If ſo, even in the 
Weſt India ſettlements, the a& of ſmuggling on board 
certain articles, on which the reſtriction is ſtill kept 
up by the Parent State, will not conſtitute a caſe to 
which the illegality derived from the general colonial 
principle can be applied ; as in ſeveral inſtances be- 
"OI | | fore 
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fore the Court of Appeal it has been held, reſpe&t- 
ing the ſmuggling interpoſition of foreign merchants, 
in the Spaniſh ſettlements, 1 in violation of the edicts 


of Spain. 


— 


Sir W. Scott. —I have now to determine, whether 
the legality of the trade in which this ſhip was en- 
gaged, is affected by any thing in the laws of France 
reſpecting Senegal? As to the New World, the 


ſyſtem of all European countries is ſo much the ſame, 


as to afford a reaſonable preſumption, that the trade 
to the colonies in the Ve Indies, is excluſively con. 
fined to the ſubje&s of the parent ſtate, unleſs the 
contrary is ſhewn. Certainly the preſumption is not 
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ſo ſtrong with reſpect to the ſettlements of the Eaſt; . 


ſince the trade to thoſe countries has been eſtabliſhed 
on a different principle, by which foreigners are per- 


mitted to trade in thoſe parts. The Court was anxi- 


ous, therefore, to learn what the ſyſtem of France 


had actually been, with reſpect to the trade of Sene- 


gal. It has not obtained that information without 
conſiderable difficulty. The reſult of this enquiry 
now is, that the general trade to Senegal was at all 
times open to foreign merchants ; that the monopoly 
of gum, which had been eſtabliſhed in favour of a 
particular Company, was aboliſhed previous to the 
war: and that the edi& of March 1793, applied 
only to empower foreign veſſels to import gum 
into the ports of France on certain conditions, 
and to inſure a diſcharge in the ports of the 


| Republic. 42 


The 
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ru The firft queſtion to be conſidered | is, 1 
7 this ſhip falls within that reſtriction; becauſe if it 
4457 ſhould appear that ſhe was going under this ſpecial 
| privilege, as being fitted out in a French port, and 
deſtined to return to a French port, the ſhip and cargo 

will be liable to confiſcation, as engaged in a courſe 

of trade excluſively French. But this does gt ap- 

pear to be a caſe, as far as our opportunities of en- 

quiry have reached, in which the cargo did belong to 
merchants in France, or in which the trade un: to 

be excluſively in gum. The inſtructions to the ſuper- 

cargo were, to purchaſe gum, if it could be ob- 
tained,” There was no obligation to return to France 

on the contrary, the charter-party binds. the freighter 

| c to return to Hamburgh.” Then taking the caſe to 
ſtand abſtracted from any condition of returning to a 
port of France, the Court has only to decide whether 

the trade to Senegal was before the war univerſally 
prohibited to foreign ſhips, ſo as to make the permiſ- 

ſion of ſuch a trade, to ariſe clearly out of the ſtate 

of war. From the reſult of the evidence taken to- 

gether, I am induced to think that foreign ſhips were 
permitted to go to Senegal, for the purpoſe of a general 

trade, though there might be a monopoly of gum 

The opening introduced by the French edit, 1993, 

ſeems to have applied only to the direct trade between 

Senegal and France; for I think it is ſufficiently proved, 

that foreign veſſels were permitted to, reſort thither 

before that edict, for the general purpoſes of trade, 

I am of opinion, therefore, that there is nothing in 

this caſe which renders the voyage ſo illegal as to 

induce the. conſequence of condemnation. At the ſame 


3 time 
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time I think it was a caſe in which it was neceſſary 
to obtain a great deal of ſpecial information, which — 
has not been given ſo promptly as it ought to have 
been. On that ground J ſhall direct the captors 
expences to be paid. | 


= — — . 


THE VROW HENRICA, Hi.cx Maſter. 


ſtored with freight to be a charge on the cargo, which 
was condemned ; but the proceeds not being ſufficient 


was prayed on the part of the neutral ſhip, that the 
priority of payment might be given to freight, on 
the authority of the Bremen Hugge. Supra Adm. 
Rep. p. 90. 


On the other fide, the King's Advocate. The circum- 
ſtances of the caſe, in the Bremen Flugge, did not raiſe 
the. queſtion between the captors expences and freight, 
but only between the expences of the captor and thoſe 
of the neutral maſter, the proceeds in that caſe being 
ſufficient to diſcharge the freight. The Court is, 
therefore, by no means bound by any opinion expreſ- 
ſed in that caſe, as a mere cbiter dium, thrown out 
in anſwer to ſome topics, that might have been in- 
troduced into. the argument, without applying ſubſtan- 
tially to the point then before the Court. The 
queſtion is to be taken as ſtill open to, diſcuſſion. 
Where 


April 27th, 


HIS was a Caſe of a Daniſh veſſel taken on a voyage 1 
Or 
from Valencia to London. The ſhip had been re- captors ex- 
pences, in ordi- 
nary caſes—Re» 
ference to the 
Bremen Flugge 


to pay the freight and the expences of the captor, it P. 9e. 
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Where a ſeizure is lawfully adds; the captor ought 

in juſtice to be entitled to his indemnification ; and 
— though it is commonly faid that freight is a lien on 
the cargo, it does not neceſſarily follow that it is to 
ſuperſede all other charges, and to enjoy an undiſturbed 
priority of payment in all caſes. - In maritime law the 
prior liens are ſometimes poſtponed to later obliga. 
tions—as in bottomry ; from which this at leaſt may 
be inferred, that the mere habit of conſidering freight 
as a lien already attaching on the cargo, at the time 


of capture, does not by any means diſpoſe of thi, 


queſtion, If ſubſequent conſiderations, ariſing from 


the neceſſary intere/ts of the property (as in the caſe 
of bottomry) advance a later bond, to take precedence 


of bonds of prior date, why may not the lien of 


freight give place to ſuch expences as are incurred, 
for the preſervation of the cargo, and for the neceſ- 
ſary proceedings of the captor, under a 1 
ſeizure? | 

In ſeveral inſtances the Court FOR: appear to 
kay, poſtponed the charge of freight to that of 
captors expences. In the Minerva, 3oth July 1801, 
from a port of France to Embden, with falt ; in the 


Vier Geſuſters, from Riga to Dort, 10th Jour 1802; 


the Welbedigtiheid, from Oftend to Amſterdam, in 
which, though the whole expences of the captors 
were not allowed, owing, to ſome miſconduct, the 
expence of taking the depoſitions was. admitted in 
preference to freight. On theſe conſiderations, it 
appears but reaſonable, that, where captors have done 
no more than their duty, in bringing the cargo 
to adjudication, . they ſhall be intitled to their ex- 
pences for ſending in, warehouſing, and the necel- 


p< lary 
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fary proceedings in the cauſe ; and this equitable rule 
does ſeem to have been 


inſtances whieh have been ſtated; In the preſent caſe, ©" 


the voyage was from a belligerent port to the port of 
London; | affording from that circumſtance a prefump* 
tion on each term of the voyage, that the cargo was 
liable to condemnation, either as the property of the 
enemy Spaniard,” or as the property of the Britiſþ 
conſignee, engaged in illegal trade with the enemy. 
There was alſo an additional ſuſpicion ariſing” from a 
falſe deſtination to Hambiurgh. Under theſe circum- 
ſtances, the captors have done no more than their 
duty, and are juſtly entitled to their indemnification, 
for the neceſſary Expences incurred i in bringing this 
caſe to adjudication. | 


On the other fide, Laurence. The law of bottomry, 
to which reference has been made, bears no analogy 
do the preſent queſtion. In bottomry the rule of 
ſuperceſſion depends entirely on this principle, that, 


the whole property being fallen into danger, what is 


advanced for its preſervation, is not more employed 
for the preſervation of the capital, than of the liens 
before attaching on it; and for this reaſon priority is 
given to later bonds—but no ſuch reaſoning will apply 
to a caſe of this deſcription. Freight is generally taken - 
to be earned on the delivery of the cargo, or on 
capture, which ſtands in the place of delivery. It 
there is no miſconduct on the part of the ſhip, it is a 
charge attaching at that time, which is not to be de- 
feated by ſubſequent difficulties, or by expences, which 
the captor may incur in proceeding againſt the cargo» 
The ſhip can receive no benefit from theſe proceed- 
- VOL, Iv. AA 
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The ings, and therefore no argument can * derived from 
A a. the order, which is allowed. to prevail in caſes of 
May _ - bottomry. 

136. As to other caſes which have been . it cannot be 
denied but that the Court may occaſionally be induced 
to modify the general rule. In ſome caſes undoubtedly, 
where the ſhip herſelf is not ſo free from ſuſpicion, 
or imputation of improper conduct, as to obtain Te- 
ſtitution, without ſome relaxation of the ordi 

rules of the Court, it may not be unjuſt to modify 

the decree of freight, 1 in ſuch a manner as, it is ſaid, 

has been done in the cafes cited. In ſome of thoſe 

caſes the voyage was between ports of 'allied enemies, 
in which the demand for freight does not ſtand on the 

ſame ground: In one there was a ſuſpicion of a falſe 

_ deſtination; and in another the maſter had obtained 

eaſy juſtice, in not being called upon to purge him- 

ſelf from the ſuſpicion of going to a blockaded port. 

In all theſe caſes there were ſome circumſtances which 

made the reſtitution of the ſhip, without further proof, 

rather a meaſure of lenity and relaxation, and there- 

fore the Court might exerciſe a greater latitude of de- 

termination in modifying the payment of freight. As 

to the preſent caſe, there is nothing in the conduct 

of the voyage to produce any unfavourable diſtinction 

againſt this demand. The voyage was from a port 

of Spain to London, and the falſe papers, which de- 

ſcribed a voyage to Hamburgh, were only thoſe that 

were neceſſary to be taken, in conſequence of the 

prevailing rule, of not clearing out a veſſel for an 

enemy's port, 


The 


HIGH COURT OF ADMIRALTY. 


The Court expreſſed itſelf diſpoſed to hold the rule 
laid down in the Bremen Flugge to be the proper rule; 
but as the matter had been again argued, it directed 3 
the caſes cited to be looked into, and reſerved the 
judgment for farther deliberation. 


On a ſubſequent day.—JUDGMENT. 

Sir N. Scott.—T have conſidered the caſes which I 
directed to be looked up, and I ſee no reaſon to alter 
the opinion which I before expreſſed, that freight is, 
in all ordinary caſes, a lien which is to take place of 


all others. The captor takes cum onere : It is the 


allowed privilege of neutral trade to carry the pro- 
perty of the enemy, ſubje& to its capture, and to the 
temporary detention of his veſſel ; and it the party 
does not prevaricate, or conduct himſelf i in any reſpect 
with ill-faith, he is entitled to his freight. This is 
the rule which I am diſpoſed to apply_in all caſes of 
neutral ſhips carrying on their ordinary commerce. 
It is the general rule, which may nevertheleſs be 
liable to be altered by circumſtances : There is one 
claſs of caſes to which I think it ought not to be ap- 
plied—I mean the caſe of ſhips, carrying on a trade 
between ports of allied enemies—a trade which may 
be ſaid to ariſe in a great meaſure out of the circum- 


ſtances of the war, though not altogether ; I ſay not 


altogether, becauſe ſuch a trade exiſts in a limited 
degree in times of peace. | 

In ſuch a courſe of trade, although the Court has 
not altogether refuſed freight to the neutral ſhip, yet 
it may not think it unreaſonable, that the captor ſhould) 
in preference, be entitled to his expences, inaſmuch 


as the nature of ſuch a trade cannot but very muck in- 
AAZ fluence 


a 


3 


The 


7 


Vezow 


Aae 


—_— 


——— 


— 


May «th, 


3 CASES DETERMINED id THE: 


"The fluence the judgment which he muſt unayoidably form 


Vnrow 


HaNnRICA. of his duty to bring in the cargo for adjudication. 
N N In the preſent caſe, the voyage is not between the 
_— ports of allied enemies, but between the ports of two 

Belligerents, from Valencia to London ; That con- 
ſtitutes, I think, a ſort of middle caſe, with relpect 
to the obligation by which the captor might conceive 
' Himſelf bound to bring the cargo to adjudication, 
There might. be a preſumption undoubtedly that the 
property belonged to the enemy exporter : But 
there is a foundation alſo for preſuming that it 
might belong to the conſignee, and; that it would 
not have been ſent on a deſtination to this coun. 
try, but under the protection of a licence. 
It is therefore a caſe of a mixed nature, to which 
I ſhall apply a ſort of a middle judgment. I will 
allow the captor his law expences, and direct the other 


expences to be poſtponed to the payment of freight. 


| | | 
_— THE MARIA, Jon rz Maſter, and VROW 
| JOHANNA. 


The refponkb'= FF*HIS Was a queſtion reſpecting the reſponſibility of 


lity of captcrs 
under a com- the captors to account for certain goods, which 


miſſion ot uns 


Wer, des had been reſtored by a decree of the Court; but 
not <xi-ac'® which had been ſtolen from the warehouſes, where 


forcitle r. bery 


—— they were depoſited under the joint locks of the 


in warehouſes. Officers of the cuſtoms, and the agents of the captor : 


7:Þ | On 
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on the part of the claimant, it was prayed; that 
the captors might be decreed to make reſtitution in 
value. 


For the captors, the K ing's Advocate. The preſent 
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queſtion is a queſtion on P rinciple merely, as the ma- 


terial facts of the caſe are admitted on both ſides. It i is 


not diſputed that the original ſeizure was juſtifiable, and 
that the warehouſes were properly choſen, of ſufficient 
ſtrength, and kept with due diligence, on the part of 
the captor and the other perſons who were entruſted 
with the cuſtody, The accident has happened by 
robbery, for which the captors, as bone jidei poſſeſſors, 
are not anſwerable ; they being to be conſidered as 
truſtees, and as ſuch exonerated from any loſs which 
may have happened, without fault or want of care on 
their part. 


[The Court aſked, Whether there was any rule of 
trade reſpecting the reſponſibility of warehouſe-keepers. 
The Regiſtrar, after conſulting Mr. Winthrop, ſaid, 
that in London, warehouſe-keepers were reſponſible 
tor robbery, and paid the loſs. ] 


The King's Advocate. — Although that may be the 
common rule, it will not apply to a caſe like the 
preſent, where the captor derives no profit from let- 
ting his warehouſes, and is but a joint truſtee, hold- 


ing only a joint key, wa the public officer of the 


cuſtoms. 
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On the other fide, Laurence. —The character of bone 


fidzi poſſeſſor will not alone exonerate the captor from 
— this demand. Common carriers, and warehouſe. 
Keepers, are not leſs bone fidei poſſeſſors than captors, 


and yet they are not exempt from the reſponſibility 
of making compenſation, for any loſs that may hap. 
pen, whilſt the goods are under their cuſtody. This 


is the ordinary rule of bailment in every ſyſtem of 


law; and there is nothing in the Prize Act, that 
makes any alteration, to put foreigners on a worſe 
footing than that on which people ordinarily ſtand, 
whoſe goods are taken into the poſſeſſion of other 
perſons. If the warehouſe-keeper would be reſpon- 
ſible, the captor, having taken the key from the ware. 
houſe-keeper, takes alſo on himſelf the reſponſibility 
to make reſtitution. 

In every caſe on.the law of bailment due diligence 
3s required : But what is due diligence ? 6r what is 
the effect of that plea? Againſt a vis major, or the 
rapine of a public enemy, it may be a ſufficient juſtifi- 
cation. But in all countries, where a public police 


is eſtabliſhed, it is preſumed that the public force will 


be ſufficient to prevent private depredation, and there- 
fore the ſame plea is not admitted againſt loſſes of that 
deſcription. In this caſe, the captors have {till leſs 
ground of defence, ſince it ſeems that the firſt acts of 
plunder were committed by the porters who were em- 
ployed by them, and are to be conſidered as their 
agents. They are therefore, on every principle of law, 


reſponſible for their acts. 


The Court expreſſed itſelf moſt anxious, that all 
complaints of this kind ſhould be prevented; and 
directed 


HIGH COURT OF ADMIRALTY. 


before the Court, 


On a ſubſequent day. — JUDGMENT. 


directed the Regiſtrar to ſearch for precedents, if there 
were any, in which a ſimilar demand had been brought 


Sir W. Scott. —Theſe two caſes came before the 
Court on a former day, on a queſtion of ſufficient 
importance to induce the Court to pauſe for delibera- 
tion on the judgment which it ſhould pronounce. 
The point is how far a captor is reſponſible for loſs, 
alleged to be ſuſtained under a commiſſion of unlivery, 


which had been directed to him by the decree of the 


Court ? 
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There has been ſome attempt to charge the captor 


with negligent keeping, but I think that charge is not 


ſubſtantiated. If it had been made out, there can be 
no doubt but that he would be anſwerable to the 
utmoſt ; for though the original ſeizure might be 
juſtifiable, yet the captor holds but an imperfect right; 
the property may turn out to belong to others, and 


if the captor puts it into an improper place, or keeps 


it with too little attention, he muſt be liable to the 


own property. 


ſtolen, 
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conſequences, if the goods are not kept with the ſame 
caution, with which a prudent perſon would keep his 
But there is no ground for any im- 
putation of perſonal negligence in this caſe, becauſe 
it appears that the loſs happened by burglary, the 
warehouſe having been broken open, and the goods 


This caſe has been aſſimilated in argument to the 
caſe of a common carrier, or inn-keeper, againſt 
whom the common law of this country does raiſe the 
preſumption of an aſſump/it for ſafe cuſtody. 


But it 
13 
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' comes forward therefore on the general principle, and 
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is to be remembered, that they receive a reward for 
their undertaking, and provide this cuſtody only for 
a valuable confideration. Even the principle, as ap- 
plied to them, is 1 conceive, of the peculiar policy of 
our law. It is confined to perſons of a particular de. 
ſcription, and is not to be extended, as being the 
general law of bailment, to perſons who receive no 
conſideration for their care, and are only to be re- 
quired to furniſh ſuch care, and due diligence,” as they 
would apply to their own property. | 

The goods were taken jure belli: The captor had 
a right to bring them in, and if any accident had 
happened in ſo doing, he would have been excuſable, 
except for want of due care on the part of himſelf or 
his agents. When the goods were brought in, they 
were placed under the cuſtody of the law. It became 
neceſſary to take them out of the ſhip, and the captor 
obtained a commiſſion of unlivery from the Court; 
they were put into warehouſes, and nothing has been 
advanced to ſhew that theſe warehouſes were not 
proper places, and ſufficiently ſecure. The queſtion 


on this point, I am diſpoſed to think, that the captor 
is not reſponſible for a loſs happening to goods, whilſt 
they were under the cuſtody of the law. 

But it is ſaid, “ that ſuch a rule will operate hardly 
againſt the foreign claimant, and that it is not reaſon- 
able to addreſs to a ſubject of another country, a juſti- | 
fication ariſing out of the inſufficiency of our own 
police.” © When you take his property, it is ſaid, 

ou are bound to anſwer for ſecure keepin ping. . Hows 


. gyer reaſonably you might alledge this excuſe of rob- 
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bery to perſons living under the protection of the ſame 
law, foreigners have nothing to do with the defects 
of our law, or the execution of it.“ In my opinion 
this mode of reaſoning is a little too rigorous upon all 


captors, and indeed upon all countries. In all countries, . 
under whatever ſyſtem of police, thieves break through 


and ſteal. It is the univerſal condition aſcribed to. 
things in this world in every part of it, and not pe- 
culiar to any one country, much leſs to our own. All 
nations ſtand in this reſpe& on a common footing 
the ſame thing might happen at Gluck/tadt, to Engliſh 
goods carried in as prize and depoſited there, and in 
ſuch a caſe, I apprehend, the Courts of Denmark 


would and ought to exonerate the Daniſh captor. In 
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reciprocal and general juſtice that which may happen 


in any country under any ſyſtem of police, is that 


from hich innocent captors of all countries oughr | 


to be protected. Veniam petimuſque damuſque viciſim 
is the rule for ſuch contingencies. 


If the captor has uſed due diligence, he is exo- 


nerated ; it is neceſſary to ſhew negligence on his 


part, in order to fix a reſponſibility upon him. 
Captor diſmiſſed. 


Fane 6b. - THE EVERT, EvzzTs Maſter, 
1803. | . Bae: 


Contraband. Poſs *J H15 was a caſe of a cargo of hemp going from 
a u cb.de, Lubec to Amſterdam, and claimed for merchants 
of hemp of of Lubec. In the bills of lading it was deſcribed as 


that denomina- 


tion—Rule as to Paſs hemp. On that point a doubt aroſe as t0 the 


 mative produce, 

how und Rood particular character of Paſs hemp, a term not re- 
- — membered to have occurred before. On this queſtion 
Vn vun. a reference was directed to be made to official perſons 


in his Majeſty's dock- yard. 


On the part of the captors, the K ing's Advocat 
contended— That hemp was to be conſidered as con- 
traband, unleſs exempted under the relaxation which 
had been allowed in favour of nations exporting their 
own produce. That hemp could not be the produce 
of Lubec ; and was therefore to be conſidered under 
its general character of contraband, and as ſuch was 
ſubject to condemnation, | 


On the other fide, Laurence. The rule is not to be 
applied fridly to Lubec and the Hans Towns, which 
are ſcarcely producing countries. The equity of 
the relaxation requires, that they ſhould be deemed 
within the benefit of the rule, whilſt they are engaged 
only in exporting the produce of thoſe neighbouring 
diſtricts of the German Empire, of which they are 
members. 


JUD@MINT:- 
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JUDGMENT. 8 2 

Sir V. Scott. —It would, I think, be too hard to kr 
reſtrain thoſe towns to the produce of their own par- J vet. 
ticular territory, But as hemp is now held to be contra- 230 
band, in its general character, it lies on the claimants 
to ſhew, that there is any thing in the particular cir- 
cumſtances of the caſe, to vary that character, and en- 
title it to any exemption. On this point, therefore, I ſhall 
hold, that it was incumbent on the claimants to ſhew, 
that the hemp was of the growth of thoſe neighbouring 
diſtricts, whoſe produce they are uſually employed in 
exporting in the ordinary courſe of their trade. As 
that has not been done, I ſhall pronounce this cargo 
to be contraband, ſubje& to the inquiry which has 
been directed to be made as to its quality. 


THE VENUS, RospaLz Maſter. Fun? 6th, 


1863. 


Tus was a queſtion reſpecting a Britiſh veſſel which A cartel hig ie 

had gone to Marſeilles, under cartel, for the — — na 
exchange of priſoners, and had there taken on board glei 
a cargo, and was ſtranded and captured on a voyage 


to Port Mahon. 


On the part of the captor, the King's Advocate and 
Parſons contended.—That the ſhip was confiſcable in 
conſequence 


— 
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conſequence of the illegal rad in which * had 
been employed. | 


01 the part of the owner of the ſhip, Las An ob. 
jeclion of this nature cannot very conſtentiy be preſſed 
Againſt the ſhip, after ſeveral parts of what'is now called 
cargo, have been reſtored in the Court of Appeal, 
The articles taken on board were only little packages, 
ſkipped by the maſter, without the privity or know. 
ledge of her owner, and againſt the remonſtrance of 
the mate: Under the hope of private emolument, 
the maſter was induced to take on board three Jews, 
with their packages, for the gratuity of 20 l. in the 


nature of freight; for the whole goods ſo taken, 


parts to the amount of 18-20ths of the freight have 
been reſtored by the Lords of Appeal ; as to what 
remains, it is too much to call this a trading with the 
enemy, or to ſay that it is to be conſidered as an a& 
done in contravention of the cartel, ſo as to work the 


forfeiture of the ſhip. 
In analogous caſes, ariſing under the revenue laws, 


the Judges of the common law were formerly dif. 
poſed to hold, that packages of ſmall value, taken in by 


() late 1; Van. the maſter, ſhould not neceſſarily confiſcate the ſhip (a) 


neck, Bunbury's 


Reports, p. 230. 


and though they have ſince, on reconſideration, 

_ that opinion, as conceiving. themſelves ted 

down by the expreſs letter of the ſtatute, they have, in 

the expreſſion. of their former inclination! of minds 

ſufficiently borne teſtimony to what they conſidered to 

be the equity of the caſe, independently of any pre 
ciſe regulation of ſtatute. 


On the part of the captors, it was replied —That 


the act of. taking a cargo on board was a violation - 


HIGH: COURT OF ADMIRALTY. 
the particular character under which the ſkip was ſent 


that character upon her, and that it was not competent 
to the owner to advance a claim for his flip, taken 
in the exerciſe of an illegal trade. with the enemy. 


it was contended, that it wat only of. the value of 
49 l. out of 4504. and that the queſtion of trade was 
not mooted. 


— 


JUDGMENT. 


Sir W. Scott. — The queſtion is n the relti 
tution of the remaining proceeds of this veſſel, which 
was wrecked on a voyage from Marſeilles to Minorca, 
having gone to the port of the enemy as a cartebſhip. 
Certain it is, that the conduct of ſhips of this deſerip- 


which they are ſent, is ſo highly 1 important to the inte. 
reſts of humanity, that it is peculiarly incumbent on all 
parties to take care, that it ſhould be conducted in 


queſtion of gain, but one on which depends the re- 
covery of the liberty of individuals who may happen 
to have become priſoners of war; it is, therefore, a 
ſpecies of navigation which, on every conſideration 
of humanity and policy, muſt be conducted with the 
moſt exact attention to the original purpoſe, and to the 
rules which have been built upon it, ſince, if ſuch a 
mode of intercourſe is broken off, it cannot but be 
followed by cenſequences extremely calamitous to 
individuals of both countries, 


It 


on the amount of the property reſtored by the Lords, 


tion cannot be too narrowly watched ; The fervice on 


ſuch a manner as not to become a ſubje& of jealouſy 
and diſtruſt between the two nations. It is not a 
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It ĩs a ſpecies of navigation, therefore, as have before 
obſerved, which more than any otherrequiresto be moſt 


narrowly watched: There is no way by which this purity 
of conduct can be maintained, but by conſidering the 


owner as anſwerable for the due execution of the 


ſervice on which his veſſel is employed: It is the 
laſt deſcription of caſes in which the reſponſibility. of 


the owner ought to be relaxed. At the ſame time, 


Iwill not ſay that, if the maſter had taken on board 
a few articles for his own petty, profit, ſuch an ad 
ſhould, in all caſes, ſubject the property of the owner 


of conſiderable value to confiſcation: but where 


goods are not clandeſtinely taken on board, but in 


ſiuch quantities, and in ſuch a manner, as to call for 
the remonſtrance of the officers of the ſhip, as was 


the caſe in the preſent inſtance, it is, I think, too much 

to ſay, that it is ſuch petty malverſation as ſhall be im- 

putable only to the maſter. 
Cartel. ſnips are ſubje& to a double obligation, to 


both countries, not to trade. To engage in trade 
may be diſadvantageous to the enemy, or to their own 


country; both countries are mutually engaged to 
permit no trade to be carried on under a fraudulent 
uſe of this intercourſe; all trade muſt, therefore, be 
held to be prohibited, and it is not without the conſent 
of both Governments, that veſſels engaged on that 
ſervice can be permitted to take in any goods whatever. 

This veſſel went to Marſeilles, and diſcharged her 
priſoners, and then ſhe ought to have gone away. 


Inſtead of purſuing this line of conduct, the maſter 
took on board three Fews, not merely with their 


pacotilles, but with goods, which are diſtinguiſhed 
from pacotilles by this circumſtancc, that they were 
| 8 made 
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made ſubje& to a diſtin freight: they were, beſides, not 
taken on board. in an obſcure way, or clandeſtinely, 
but in ſuch a manner as to draw upon the maſter the 
advice and .remonſtrance of his own. officers, and * 
the maſters of other neutral veſſels, who muſt, there- 
fore, have conſidered this tranſaction not as the mere 
taking in a few pacotilles, but as ſuch an act of trading, 
23 might be expected to draw on it the confiſcation of 
the property of his employer, Such a conduct was, inthe 
firſt place, adirect breachof his obligationto the enemy; 


for I do not ſee that there was any licence, or permiſ—- 


ſion, even on the part of the country where he was: It 
is alſo a breach of his obligation to his own country. 


Then as to the conſequences of ſuch an a& :—It is 


not to be ſaid, that becauſe the Lords of Appeal 
have reſtored ſome of the goods, the queſtion, as 


to the ſhip, is neceſſarily ſuperſeded. It does not ap- 


pear, that this objection was taken in the ſuperior 
Court : What might have been the judgment of that 
Court upon it, if it had been brought into diſcuſſion, I 
cannot ſay : It does not ſeem neceſſarily to follow, that 
becauſe the claimant of the goods was innocent, being 
poſſibly ignorant of the condition of the veſſel, the 
maſter's act, in taking them on board, was not 
a culpable act, to be viſited by confiſcation of the 
ſhip. It is ſaid, the amount of the goods reſtored 
was very ſmall ; but on this fact, there is ſome diſa- 
greement in the repreſentation of the different par- 
ties. The captors have made a diſtin& averment, 
by affidavit, that the. property reſtored was only of 
the value of 49 /., whilſt the claimants, who contend 
for a much lower quantity, have left it to be ſpelt 
out by bills of lading, and a reference to accounts 

which 
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the High Court 
of Adm i alty 
applied to carry 
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ſentence of a 
Vice-Admiralty 
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hadbeen aboliſh« 
ed, previous to 
the final exe- 
cutloa of its 
ſentence. 


tlement itſelf was given up, according to the Treaty 


deſerted, and remitted the cauſe. 


cskS berrwuhap ar r. 


which are not very intelligible. If it were neceſſary to 
determine on this fact, the affidavit of the 


appears to me to be entitled to the moſt credit; but 
on the principle of law, conſidering that the duty of 
the maſter bound him to abſtain from all traffic what. 
ever, and that the ſlighteſt deviation from this duty, 
eſpecially if ſanctioned by a judicial determination, 
might lead to the moſt calamitous conſequences, 1 00 
not think myſelf juſtified to reſtore this property, and 
ſhall pronounce it ſubject to condemnation. 
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THE PICIMEN TO, GAR CAL Maſter, 


Els was a caſe of a Portugueſe veſſel, captured, and 
brought to adjucation in the Court of Vice- 
Admiralty at the Cape of Good Hope, where the Court 
—_— a ſentence of reſtitution wich coſts and 
damages. | 
From this ſentence the captor appealed, but on the 
non-proſecution of his appeal, in the ordinary time, 
the Court of Appeal pronounced the appeal to be 


Before the ſentence of the Court, at the Cape of 
Good Hope, could be carried into execution, the ſet- 


of Amiens, and the Records of the Court of Vice- 
Admiralty were removed, and depoſited in the 


Reziſtry of the High Court of Admiralty. 
Rae: 5 


* 
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claimant, praying that the High Court of Admiralty, -. 


Admiralty Court. 
The captors appeared under en —— the 
juriſdiction of the Court. 


On this point, Arnold and Adams contended.— That 
the High Court of Admiralty had no juriſdiction to 
interfere in a cauſe which had already been agitated 
and determined in another Court: That, although It 
might proceed originally in caſes of Prize carried into 
any parts of the King's dominions, it could not inter- 
poſe to carry into effect the judgment of another Court. 


For the Claimant, The King's Advocate and Robinſon. 


The Court ſtopped the argument—and directed an 
application to be firſt made to the Lords Commiſ- 
ſioners of Appeal, that it might be known whether 
They thought themſelves competent to give redreſs. 


On a ſubſequent day, the King*s Advocate ſaid— 
That he had moved the queſtion before the Court of 
Appeal, but that the Lords were of opinion, that they 
had only an appellate juriſdiction, and that as that 
Court had diſmiſſed 'the appeal, they could not take 
up the cauſe, de novo, 


Court, —] ſhall over-rule the proteſt, and direct the 
proceſs of this Court to iſſue as prayed. —The Court 
of Admiralty appears to me to have general juriſdic- 
tion ſufficient to aid the proceſs of the Vice-Admiralty 


Court in order to prevent a total failure of juſtice.  - 
VOL, Iv. | BB THE 


An application was now made on behalf of the 


Prc1MzNT0, 


would carry into execution the decree of the Vice- | 


June a8th, 


1803. 
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Claim of Admi- 
ral Kingſmill for 
a flag- eighth in 
a capture made «» . PE | . . 5 , . 
dy a krigates for- in certain captures, made by his Majeſty's ſhip Unicorn 
merly under his ; 2 
——— the Channel, September 2.4th, 1796. The point con. 
rejected, on ac · 
count of orders 
given to the 
frigate by the 
Admit alty, 
which were held 
to conſtitute a 
Jeparate and 


dillin& ſertice, 


is alſo irrevelant, ſince, however proper it may 
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THE ORION, Cusn Maſter. 


Tus was a queſtion reſpeQing the right of 'Admira 
Kingsmill, as Admiral of the Iriſh ſtation, to ſhare 


teſted on the part of the Unicornwas, Whether that ſhip 
was not to be conſidered as ſeparated from the ri 
ſtation, by ſubſequent orders from the Admiralty, in 
ſuch a manner, as to ſuperſede, or ſuſpend, the au- 
thority of the Admiral of the ſtation, at the time of 
capture, and defeat his claim to a flag-eighth. 


On the part of Sir Thomas Williams, the King's 
Advocate and Arnold —The material point in this 
queſtion lies in a very narrow compaſs, and is not 
much aided by many topics, which have been intro- 
duced into the pleadings, ſuch as the limits of the 
Iriſh ſtation, the ordinary route to Ireland, and the 
practice of notifying to an Admiral the detachment 
of any veſſel from his ſtation. The limits of the 
ſtation are immaterial, inaſmuch as the proclamation 
does not reſtrict the Admiral's right to his flag-eighth, 
only to captures made within the limits of his ſtation: 
The practice of making notification to the Admiral 


be as a general rule, and likely to be obſerved, it is 
not aſſerted to have been an invariable rule; and, 
therefore, the omiſſion of it will not in any degree 


affect the claim of the parties on one ſide or the other. 
What 
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What has been faid ref petting the route to Ireland, 


has been advanced with a view of ſhewing that Admiral 
Kingsmill did recommend it to his cruizers to go = rah, 


3 by Scilly, and that he was in the practice of 
directing them to take a range down to the coaſt of 
France, in making their paſſage from Cork to England: 
but, even on this point, the evidence would fail to 
ſhew that theſe directions were given to any other 
than cruizing frigates : On the contrary, the reſult 
is, that the paſſage through Scilly is the ſafeſt and moſt 
expeditious courſe, though liable to occaſional obſtruc- 
tions from the unfavourable ſtate of the winds ; and 
whatever courſe might be taken by other ſhips, it ap- 
pears to have been the practice of Sir Thomas Williams 
to go within the Scilly Iles, when left to his own de- 
termination, to make his paſſage in the moſt expedi- 
tious manner. The real queſtion in the caſe 1s, 
Whether the Unicorn was, at the time of capture, 
failing under the orders of Admiral Kingsmill, or, in 
other words, whether he was, according to the pro- 
clamation, in any way * direCing or aſſiſting in the 
capture. Theſe are the terms required in the pro- 
clamation, on which alone the right to the flag-eighth 
depends; and if they cannot be ſhewn to be ſup- 
ported by the circumſtances of the caſe, there is no 
other ground on which the Admiral's claim can be 
ſuſtained, 

If the capture can be proved to have been made in 
the execution of Admiral KingsmilPs general orders, 
or by his council or advice, the flag-eighth muſt be 
pronounced to be due ; but if his orders had been 
ſuperſeded by competent authority, and if the capture 

BY 2 Was 


o take a ſhort range in the Chops of the Channel, 
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was made during the execution of another ſervice, 
then the Admiral will not be entitled. | 
Admiral Xingsmill had directed Sir Thomas Millions 
© to return to Portſmouth to refit; to acquaint the 
Lords of the Admiralty with his arrival ; to looſe no 
time in refitting ; and to return for forthe orders :”— 
theſe were the laſt orders received from Admiral 
Kingsmill.—Sir Thomas Williams was to return without 
loſs of time, and receive further orders: Sir Thomas 


Williams proceeded to repair his veſſel, and acquainted 


the Lords of the Admiralty with his arrival ; but 


no further communication paſſed between him and 


Admiral Kingsmill for two or three months. If 
this intermiſſion had happened without any or- 
ders from the Admiralty, would any body have ſaid 
that Sir Thomas Williams was obeying the orders of 
Admiral Kingsmill, or that he was not rather liable to 
be called to account for acting ſo contrary to the laſt 
orders, which he had received from the Admiral 
of the ſtation? 

He was detained for ſpecial purpoſes by the 
Admiralty—and it would not be too much to main- 
tain that, after having been employed on thoſe ſervices, 
and kept at Spithead ſo long, under the directions of 
the Admiralty, it would have required freſh orders be- 
fore he could be ſaid to be placed againunder the com- 
mand of Admiral Kingsmill ; however that may be, the 
finaldire&ionsoftheAdmiralty,which led tothis capture, 
do not leave it to be ſhewn by implication only, that 
he had not again come under the command of Admiral 
Kingsmill at the time of capture. Thoſe orders were 


for 
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for the protection of the homeward-bound trade.“ 
He cruized accordingly ſixteen days in the chops of 
the Channel : In doing this, and in returning back 
to Portſmouth with his prize, could he be ſaid to be 
acting with any reference to Admiral KingsmilPs 
orders; or might he not have been liable to be called to 
a court martial for his abſence in Ireland, which, on the 
event of any engagement, or any ſervice to be perform- 
ed, mighthave been of the moſt important conſequences? 
For all theſe conſequences Admiral Kingsmill would 
have been reſponſible, and Sir. Thomas Williams would 
have been liable to be called to a court martial if Admi- 
ral KingsmilPs orders had not been ſuperſeded. But 
what notice was taken of it ? On his return, he informed 
the Admiralty of what he had done—Is there any re- 
. prehenſion, or any intimation dropping from the Ad- 
miralty that he had miſconducted himſelf? On the 
contrary, they approved of what he had done.—Was 
any communication made to Admiral Kingsmill, or 
did Admiral Kingsmil! ever interpoſe, or complain 
that his orders had not been. obeyed ?—No, the 
impreſſion of Admiral Kingsmill, therefore, evidently 
appears to have been, that Sir Thomas Williams was 
acting under the only juſtification that could warrant 
ſuch a condu&t—under the order of ſome ſuperior au- 
thority. On this point the whole argument reſts, that 
Sir Thomas Williams was, at the time of capture, doing 
that, without cenſure or imputation, which he could 
not have done, if he had been governed only by the 
orders of Admiral Kingsmill. 

With regard to the place of capture, it is attempted 
to be ſhewn, that the capture was made under a direct 
courſe for Ireland. It is true, Sir Thomas Williams 


might not be at any time in a latitude or longitude in 
BB3 which 


A © 
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The which he might not have been brought by winds, or. 
 ©x10% other accidental circumſtances, in the ordinary courſe | 


WD 2th, from Plymouth to Ireland, but the fact is, that he was 


not going, at the time of the capture, in ſuch a courſe ag 
led to Ireland, he was not going immediately to Ireland. 
By a reference to the chart, it will appear, that on 
the 21ſt he was failing to the ſouthward ; and on the 
22d, the firſt of theſe captures was made: He was not 
\ purſuing a courſe to Ireland ; and if not, he could 
not be ſaid to have returned to his ſtation, or to be 
under the direction of Admiral Kingsmill. 
1 
On the part of Admiral Kingsmill, Laurence and 
Swabey,—The argument offered on the other ſide, to 
reftri& the right of the Admiral to his flag-eighth, is 
built on a rigorous interpretationof theproclamation, in 
oppoſition to the common underſtanding of the navy, 
and of the Lords of the Admiralty, as explained by 
themſelves. It is contended, in the firſt place, that a flag- 
officer muſt make out eitlier, that he was on board, or 
8//i/ting and directing, and then we are referred to a re- 
ſtricted interpretation of the word afi/ting, differing 
from that which is the general and received opinion of 
the navy. Some elucidation of this point may be derived 
from thoſe other parts of the proclamation, which ſpeak 
of the time when an Admiral aſſumes his command 
over a ſtation. This is unqueſtionably underſtood of 
command aſſumed, not over every particular ſhip, but on 
the /ation generally; and from that time he will be 
entitled to his ſhare of a prize made by any particular 
veſſel, though at a diſtance, and without having re- 
ceived any directions from him. It appears therefore, 
that in this reſpect the words * aſliſting or direQing” 
3 | pn 
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are ante of a much wider i interpretation, hath that The 
which has been applied to them on the other ſide. — 
The limits of the Iriſb ſtation have been pleaded le 
with a view of ſhewing what is now not contradicted 
on the other fide ; that the place of capture was with- 
in theſe limits as they exiſted in 1796, previous to 
the late reſtrictions (a) which have been put upon them (a) Vide inſt u 
by the Lords of the Admiralty. It is proved alſo, 
that the courſe preſcribed by Admiral Kingsmill to 
his cruizers, on their way 10 and from England, was 
to proceed round the Scilly iſles, for the purpoſe of 
intercepting the trade of the enemy on their own coaſts. 
From theſe facts it will reſult not only that the capture 
was made within the ſtation of Admiral Kingsmill, but 
that Sir Thomas Williams was acting, at the time, in a 
manner perfectly reconcileable with the duty preſcribed 
to him by the orders, which he had received from Ad- 
miral Kingemill, and which had never been revoked. 
It is objected, however, that they had been ſu- 
perſeded from another quarter, and that the orders 
which had been from time to time given by the Lords 
of the Admiralty, would have the effect of detaching 
Sir Thomas Williams from the Iriſh ſtation, and of 
appropriating him to another ſervice. On detaching 
any veſſel from a ſtation, it might be expected, that 
notice of ſuch an alteration ſhould be communicated 
to the Admiral—and ſo the general practice appears to 
have been; as it is certified by ſeveral officers of diſ- 
tinction, and by clerks of long experience in the buſineſs 
of the Admiralty. When ſuch a reaſonable and uſual 
form has been omitted, although the legal effect of 
ſuch detachment, if made, might not be in any man- 
ner ſhaken by it, yet, prima facie, it affords a ſtrong 
BB 4 inferences 
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inference, that no ſuch detachment was Uintended; " 
is therefore in that point of view not an immaterial 
piece of evidence to controul and qualify. the interpre. 
tation, which 1s to be put on theſe orders of the Ag. 
miralty, on which the whole caſe of re T homas Wi. 


liams depends. 


/ 
20th June 1796, 


- 


28th June 1796. 


6 be together,” The courſe in which he was to ſal 


Then what are the orders which 18 paſſed ? The 
firſt orders that Sir Thomas Williams received, and to 
which all the ſubſequent orders of the Admiralty refer, 
were in theſe words : © At your arrival at Portſmouth, 
< you are to acquaint the Secretary of the Admiralty 
t therewith, and then to loſe no time in having the 
t Unicornrefitted, and in returning hither formy further 
« orders.” Sir Thomas Williams accordingly acquaint. 
ed the Lords of the Admiralty of his arrival at Partſ- 
mouth, In anſwer to that communication he was di. 
rected © to take in ſtores, &c. and having fo done, 
& to continue to follow the orders of Admiral Kings- 
6 mill tor his further proceedings. So far there was 
no change in the relation of the parties, 

The ſecond orders which came from the Admiralty 


(25th July 1796), directed Sir Thomas Williams © to 


take certain ſhips bound to Ireland under your convoy, 
and ſee them in ſafety to the ports of their deſtination, 
and having ſo done, continue to follow the orders of 
Admiral Kingsmill for your further proceedings.” 


The orders go on: © If there ſhould be any other 


trade at Spit head bound to the Weſtward, or into 
« the Iriſh Channel, ready and willingto accompany 
6c you when you leave Spithead, you are to take them 
* under your convoy, and uſe your beſt endeavours 
7 to ſee them in ſafety, as your way and theirs may 


yith 
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vith theſe ſhips, was preciſely that, in which he was 
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to return to his ſtation. So far the Admiralty ſeems —— — 
not to have contemplated any change or alteration, Af rats 


or to have entertained a deſign of detaching Sir Thomas 
Williams from the Iriſh ſtation. This becomes more 
important from the farther circumſtance, that when 
the third orders iſſue, they were ſubſtantially engrafted 
on the former orders, by directing him * to deliver 
the maney, and to proceed acccording to former orders.” 


On the 2 5th July there was a farther order from the 


Admiralty to wait for ſome guns that were to be ſent 
from Wookwich. On the 11th Auguſt, Sir Thomas Wil. 
liams writes to inform the Lords of the Admiralty, 
« that the ſhips that were to ſail under his convoy had 
« not arrived and requeſts to know whether he is to 
« wait for them, or to proceed to his ftation under his 
former orders. On the 13th, the Admiralty dire&s 
him to wait their arrival.” On the 17th he is directed 
not to wait for the Lark, but to proceed to Cork agree- 

« able to the orders you are under. On the 2 7th Auguſt 
he is directed io proceed to St. Helen's, and wait there 


for his convoy.“ And on the 8th September comes the 


letter on which the caſe principally depends: The 
* Navy Board having informed us, that the ſum of 
* 20,000 J. is intended to be ſent to Portſmouth, where 
< 1t will arrive on the 11th, for the purpoſe of being 
* forwarded from thence to Plymouth, you are hereby 
required and directed, as ſoon as the ſaid money 
“ ſhall arrive at Portſmouth, to receive it on board the 
“ ſhip you command, and putting to ſea the firſt op- 


* portunity of wind and weather, make the beſt of 


“your way to Plymouth, without taking with you 
bo any _ the charge of which you are to conſider 
= 3 
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* yourſelf releaſed from; and having delivered the 
money above-mentioned, agreeable. to its conſign. 
ment, you are to proceed in the Unicorn to Cork 
* agreeable to former orders, taking a ſhort range on 
your way thither, ſo as to enable you to fall in 
« with any homeward-bound fhips coming into the 
„ Channel, to which you are to afford any protection 
« in your power, they may ſtand in need of.“ It 
has ſo happened, that in his range, which is no other 
than is frequently uſed by cruizers on that ſtation at 
their own diſcretion, and which the Commander of 
the Iriſb ſtation had frequently recommended and ap- 
proved, theſe captures were made, 
On theſe orders it is impoſſible not to obſerve, 
that from the firſt to the laſt there is a continuation 
of Admiral KingsmilPs orders, by the directions given 
to Sir Thomas Williams on all occaſions #0 conform te 
them. The former directions of the 2 5th July were 
to return to Cork, and to continue to follow the orders 
of Admiral Kingsmill, In what reſpe& can theſe 
latter orders of the 8th September be ſaid to differ from 
thoſe? The former preſcribed only a concurrent ſervice, 
and in words in no manner diſtingutſhable from the lat. 
ter orders. The terms were, * to return taking a convoy.” 
The orders of the 8th September were, © to return taking 
A ſhortrange on your wway ;** ſo that nothing was directed 
or ſuppoſed to be performed by him, but on his way 


#0 Ireland. Had theorders been to cruize for any certain 


time, or for any particular purpoſe, and then to return, 
they might have admitted a different interpretation : 
But they are not ſo worded ; they make no diſtinction 


of time, nor of ſervice, but only direct Sir Thomas 


Williams, to return, taking this ſbort range on his. Wa) 
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Williams wrote to Admiral Kingsmill to inform ER. 
of what he had done or not, ſeems totally immaterial, 4 ich, 


ſt appears that he was to proceed immediately to 
Cork, and might make the communication in perſon. 
This, however, 1s certain, that Sir Thomas Williams 
did proceed to Cork without any farther orders, which, 
had he been really detached from that ſtation, he 
would not have done, without orders to put himſelf 
again under the command of that ſtation. On the 
whole it is ſubmitted, that the interpretation con- 
tended for on the other ſide is too rigorous, and not 
to be maintained; that Sir Thomas Williams was at all 
times kept connected with the Vriſp ſtation, by the 
conſtant reference to the orders of Admiral Kingsmill; 
that he was directed to do nothing, but on his way to 
Ireland ;” and that this capture was made on his way, 
and in ſuch cruizing ground as was frequently viſited 
by the frigates on that ſtation, by the order and par- 
ticular direction of the Admiral. 


JUDGMENT. 

Sir W. Scott. — This is a queſtion on a claim for a 
flag-eighth, which is aſſerted by Admiral Kingsmill 
againſt Sir Thomas Williams, on account of ſeveral 
ſhips taken by the Unicorn in the Channel the 24th 
September 1796. It has been obſerved, and I am 
glad to obſerve, that it is a queſtion of mere right be- 
tween theſe two very reſpectable officers. There is 
nothing in the —.—. itſelf, that is not fit to be made 
a ſubject of fair and liberal diſcuſſion nothing in the 
manner in which it has been agitated, that imputes 
any thing unhandſome or unfriendly to the conduct of 
either of the parties. I have to lament, however, that 


"i 
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the cauſe ſhould have remained fo long- undecided, 
——-— and that it ſhould have taken ſo wide a circuit, beyond 
e what may have been required by the real neceſſity of 
the caſe. I lament this, I ſay, without imputing cenſure 
to either party, It is not an unnatural thing, that 
parties ſhould be deſirous of preſſing into their ſervice 
eyery , circumſtance, however minute, that may be 
ſuppoſed to afford either illuſtration or confirmation to 
the material facts, on which their ſuppoſed claims are 
conſtructed. At the ſame time it is extremely to be 
wiſhed, that this diſpoſition ſhould be reſtrained within 
certain bounds ; ſince it leads to ſuch conſequences of 
delay and expence, as are miſchievous to the public 
ſervice, and refle& ſome degree of diſcredit on the 
Court. This cauſe has been depending ſome years; 
Plea has been given upon plea, in order to introduce 
circumſtances which now, by general conſent, have 
been diſmiſſed in argument, as bearing a very flight 
and remote application to the queſtion, A very large 
expence has been accumulated, and ſome degree of 
odium, I fear, againſt the Court—and all 2515 to an- 
ſwer no one call of real benefit to either of the parties, 
who are concerned in the agitation of the prefent 
Z 5 
The material facts are, firſt, An admitted fact, that 
Sir Thomas Williams was, at one time, under the com- 
mand of Admiral Kingsmill in ſuch a manner as molt 
clearly to entitle Admiral Kingsmill to the flag-eighth. 
The next material fact is one, which is conteſted, and is 
to be aſcertained by evidence—it is this: Whether any | 
act was done, that did totally ſuperſede, or ſuſpend 
for a time, this command ? for I preſume, that a 
temporary ſuſpenſion might be ſufficient for this * | 
| | poſe; 
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pole; a total ſeparation is not requiſite: it is not neceſ- 
ary that there ſhould. be no proſpect of a ſpeedy re- 
vival of the command; It is enough, if another com- 
petent authority, and ſtill more if a paramount authority, 
had employed him on a clear, diſtinct, and ſeparate 
ſervice, although that ſervice might, in its own nature, 
be very ſhort, and the party be directed immediately 
aſter the performance of it, to revert to his former re- 
lation of ſubjection. 

I have ſaid a ſeparate ſervice, becauſe it would be 
too much to ſay, that there may not be ſervices ſo 
coincident, as not to affect the relation. There may 
be duties which can hardly be conſidered as obſtructing 
the execution of the original duties—mere incidents, 
and nothing more. It may, perhaps, be extremely 
difficult to diſtinguiſh, in particular caſes, whether the 
new ſervices are merely of this incidental nature: It 
may not be eaſy to lay down any general criterion, 
that ſhall be ſufficient for all caſes: Courts muſt diſ- 
tinguiſh, as well as they can, when the caſes ariſe, 
ſubje& undoubtedly to a poſſibility of ſome miſappre- 
henſion, in a matter which, in the nature of it, admits 
of very thin partitions, of very nice and lender gra- 
dations. One ſafe ground, on which the diſcretion 
of a Court might, perhaps, venture to truſt itſelf, _ 
would be, if the new ſervice impoſed was of ſuch a 
kind, as neceſſarily to carry the party out of the 
direction, and in a contrary direction, to that in which 
the original ſervice would have engaged him. If the 
ſervice carries him merely on his road, it may be too 
much to ſay, that this is to be deemed a ſeparate 
ſervice; it produces no ſeparation — but if it is that, 
which by neceſſity carries him, or by probability may 


carry 


d hs 


Olo. 


—— has ſomething of the character of a ſeparate 
2 and does pro tempore lay the original authority alleep, 
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carry him elſewhere, then J incline to think, that i 
ſervice, 


till its functions are executed. | 

Admiral Kingsmill was the 'Admiral on the Tri 
ſtation ; and at that time the limits of the ſtation 
appear. not to have been very accurately defined (a). 
The orders delivered by Admiral Kingsmill, to Sir 
Thomas Williams, directed him to go to Portſmouth 
with convoy, and there. to refit. The orders are, 
& to have his ſhips refitted, to inform the Lords of 
the Admiralty of his arrival, and to loſe no time in 
refitting, and returning for further orders.” Sir 


' Thomas Williams goes to Spithead. He writes to the 


Admiralty, as he was directed to do. At this time, 
the Admiralty might have given him orders merely 
confirmatory ; They might have ſaid, get your ſhip 
refitted, and return to the Iriſh ſtation; Such 


orders would have produced no new effect, in altering 


the ſituation of the parties. The Admiralty might 


— : 4 
* — Cn 8 — 


' (a) It appeared from one of the pleas, that the /ri/6 ſtation bad 
been newly created, as an independent ſtation, at the commentce- 
ment of the laſt war, and that the limits of the ſtation were not very 
correctly defined previous to the 4thof Auguſt 1797; when the de 
eretary of the Admiralty addreſſed a letter to Admiral King mill, ap- 
proving of the re- capture which had been made of two large Por- 
tugueſe ſhips, by the Galatea and Doris ; but concluding, © I am 
% commanded by their Lordſhips to acquaint you, that they are 
te pleaſed with the ſucceſs of thoſe officers, and have direed me 
ec to defire you will, in future confine the limits of the ſtations of 


41 tlie eruizing ſhips, under your orders, to the northward of hm, 


«© that they may be at hand, in caſe their ſervice ſhould be re- 
tec quired on the coaſt of Ireland.“ EAR Nepean. 


ao 


| 
/ | 
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alſo have given orders ſo concurrent, and coincident, 
as hardly to have any effect. For inſtance, the orders — 
night have ſaid, refit as faſt as you can; here are 
ſhips going on the ſame route; protect them as far as 
you fail together. All this would be to be done in 
innere; It would ſcarcely occaſion a retardation of 
his return; at the utmoſt, it would but produce a 
mere variation in the celevity of his movements, and 
no deviation. So if the Admiralty had ſaid, here is 
money fo be delivered at Plymouth, drop it there as 
you paſs, and go on; I don't know if that could have 
been deemed an eſſential variation; All the effect 
would have been, to create a mere variation of the 
celerity of his return, and nothing more—a mere 
dropping a parcel on the road, without producing any 


if the money had been to be conveyed in a contrary 


carried to Wookwich or London. 

Now the fact is, that orders of all theſe ſeveral 
kinds were actually given by the Admiralty ; and if 
the matter had reſted here, the authority of the Ad- 
miral would have been clearer. But it is likewiſe a 
fact, that all theſe orders were ſuperſeded by final 
orders (a), bearing date, 8th September 1796. The 
queſtion is, what is the effect of theſe orders? On 
the firſt view, perhaps, the words, © taking a ſhort 
range,” may be thought too ſlight to be conſidered 
otherwiſe than as a mere coincident ſervice, directing, 
as has been ſaid, the mode of performing it. But 
there was an ulterior purpoſe, f fall in with the home- 
ward bound ſhips, and afford any protection they may 


proper 


$75 
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Ox to. 


— 


Hand in need of.” Upon theſe words, it will be 


Augaft 1, 
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deviation; though it might have been very different, 


direction, as, for inſtance, if it had been ordered to de 


Vide ſupra, 
p. 369. 
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proper to enquire firſt, what they might in fact lead 
to? And ſecondly, what, upon the actual interpre- 
tation given by Sir Thomas Williams, and adopted by 
the Admiralty, they did lead to? In the firſt place, 
it is very apparent, that a fair conſtruction of theſe 
orders might lead this officer back to Portſmouth ; for 
who can ſay, that that might not be @ neceſſary protec. 
tion for ſome of theſe ſhips? Suppoſe he had met 
with ſome of them in a diſabled | ſtate—Suppoſe there 
might be intelligence of enemy's privateers hovering 
about them, would Sir Thomas Williams have obeyed 
theſe orders, if he had travelled on to Ireland, and 
left them to their fate? - Moſt certainly not—He was 
to give them any protection they ſtood in need of: 
They might want protection up to their ports, and it 
was his duty, under theſe directions, to give it. 
In failing under ſuch orders, it is impoſſible 
to ſay, that his conduct was any longer under the 
immediate direction of Admiral Kingsmill, for it was | 
to depend entirely on circumſtances, whether it might 
not be the very reverſe of what Admiral Kingemill 
had commanded. Inſtead of returning to Ireland with 
diſpatches, theſe directions bound him to the neceſ. 
ſity of coming back to Engliſh ports, if circumſtances 
ſhould require it—No man can ſay, that if he made 
a prize, whilſt ſo employed, Admiral Xingsmill was 
directing and aſſiſting in that capture; and he 
muſe, I apprehend, be directing and aſſiſting, for that 
is the condition on which alone his title deed, the 
proclamation, grants the flag-eighth. Suppoſing even 
that there was a connection of ſubjetion remaining, 
full it is impoſſible to ſay, that Admiral Ing 
7 co 
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aſſiſting in ſuch captures. 


applied by Sir Thomas Williams, and approved by the 
Admiralty. His letter is ſtrong evidence on this point, 
| and proves to demonſtration, that he ſo expounded 
his inſtructions in fact, and that the Lords cf the Ad- 
miralty juſtified that expoſition. His letter (a) ſtates, 
« that he was cruizing with the view of falling in with 
the merchant ſhips ; that he did fall in with ſome of 


by a violent wind, and that he thought it his duty to 
return to port with them.“ The very firſt ſhip was 
captured whilſt he was not advancing to Ireland, but 


(a) e You will be pleaſed to acquaint my Lords Commiſſioners 
of the Admiralty, that having landed the money at Plymouth on 
the 16th, I ſailed from thence on the evening of the following day, 
and was for four days afterwards kept in the Channel by light and 
variable winds. In the courſe of the ſucceeding days, I fell in 
with, at the entrance of the Channel, three large and valuable ſhips 
from Surinam to Amflerdam, and afterwards with the other under 
neutral flags. Having in my poſſeſſion intelligence that theſe 
ſhips were loaded at Surinam on Dutch account, I could do no lefs 
than take poſſeſſion of them, and accordingly exchanged their 
crews, and ſent them to Port/mouth. I likewiſe, in the ſame period, 
fell in with ſome Engli/b merchant ſhips and tranſports, which 


as the 16th. I was informed by thoſe ſhips, that the fleet was 
much ſhattered by a heavy gale of wind they encountered a few 
days before. The eaſterly wind at this time prevailing, I thought 
it my duty, in purſuance of my orders, to afford all poſſible pro- 
tection to theſe ſcattered ſhips that might be dropping into the 
Channel, with the riſk of working unprotected againſt a contrary 

vol 17, 4 C ; wind, 


could be conſidered, in any manner, as direQing and . 


- Ve 


Omron. 


them ; that he learnt there were others much ſcattered 


had been ſeparated from the Leeward land convoy, ſome ſo late 


The next inquiry is, what actually vas the expoſition —_ ab, 


4 


„ 
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was cruizing on 2 contrary direction for theſe veſſels 
— Undoubtedly it is not every turn or deviation from a 
ſtrait line that could be ſaid to take him out of that 


courſe; but here was a general acting upon thefe 


Admiralty orders, of which Admiral Kingemill was 


not conſcious, and which not only might be, but 
actually were, in the event, inconſiſtent with the ex- 


ecution of the orders of the Admiral; and events fol. 
lowed, which would not have taken place, if Sir 
Thomas Williams had continued to 81 in 8 10 


Admiral King/mill's orders. 
What might have been the rule, if Sir Thomas 2 ; 


lianis had taken upon himſelf to act thus, without au- 
thority, is a queſtion which does not ariſe; inaſmuch 


as he had a juſtifying authority for what be did. Per- 
haps even, in that caſe, criminal as the miſdemeanor 


might be, it might be a taſk of ſome difficulty to build 


wind, and accordingly did ſo to the utmoſt of my power, by ſeeing 
ſome into Scilly, and working with athers into the chops of the 


Channel; and finally, with a change of wind, accompanied them 
up the Channel; and having ſo done, I have juſt anchored at Hit 
head, for the purpoſe of receiving on board my officers and men, 


and getting rid of the crews of the ſaid Dutch ſhips,—Cpithead, of 


OFober 1796.“ 
Anſwer from the Admiralty, 6th Odober. 

„I have received, and read to my Lords Commiſſioners of the 
Admiralty, your letter to me of yeſterday's date, giving an account 
among other occurrences, of your having detained and ſent into 
Pert/mouth four veſſels from Surinam to Amſterdam, and of the 
proteQion afforded by you to the ſcattered ſhips of the Leeward 
and convoy, and have their Lordſhips commands to acquaint you. 


that they have approved of the proceedings on the occaſions you 
have ſtated, | V. Manſdes. 


a claim 
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a An for ſhe flag eighth on a capture ſo made, upon v. 


the orily foundation, the proclatnation ; for, though —.— — 
the wrong · doer might not be fuffered to profit by his | Auguſt tab. 


180 
own wrong, it would not from thence neceſſarily fol. Y 
low that the commanding-officer, whoſeorders were diſ- 
ebeyed, could maintain a legal claim to his eight I do 
not mean to give any conſidered and much leſs a de- 
cided opinion upon a queſtion which, relatively to'the Eng 
ſtate of facts contained in the preſent caſe, is merely 2 
hypothetical, when I ſay, that poſſibly the Court might 
be juſtified in finding a mode of condemnation, that 
ſhould conſiſt with the regulations of the prize act, 
and yet ſhould withhold from the wrong-doer, the 
benefit of prize taken in violation of his duty. 
| Upon this view of the cafe, I advert ſlightly to ſome 
circumſtances that have been dragged into the cauſe ; 
ſuch as, the ordinary route of Sir Thomas Williams, 
or others, which would weigh but little either way; 
for I do not decide this caſe upon grounds, that make 
that a matter of. importance. The defcription of, the 
limits of the 1ri/þ ſtation, or whether there were then 
any deſcribable limits or not, is alſo a matter of no 
moment ; the capture being made on ground which 
belongedequally to the Iriſh ſtation and to other ſtations; 
nor do I attribute much importance to the evidence 
reſpecting the practice of the Admiralty, in notifying 
the detachment of a veſſel; Without any evidence I 
ſhould, of courſe, have preſumed it to be the practice, 
becauſe it is clearly for the convenience of the public 
ſervice that it ſhould be ſo ; I ſhould equally have pre- 
ſumed, that it is ſometimes omitted—ſometimes, poſ- 
ſibly, from accident, and ſometimes on reaſonable 
grounds. In the preſent caſe, where the ſhip was to 
rejoin, I ſee particular reaſons of diſtinction why it 
2c 2 might 
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The might have been omitted; for, if ſhe had not met 
with theſe veſſels, ſhe might have arrived at the Iriſh 
. 7 ſtation as ſoon as any other intelligence could have 
reached Admiral Kjngsmill from the Admiralty. 
Upon the whole of the queſtion, which I cannot but 
«conſider as one that is very open to diſcuſſion, I ſhould 
have been extremely glad to have fortified my own 
judgment, by the authority of decided caſes: but nei. 
ther the induſtry of the Bar, nor my own reſearches, 
can furniſh me with any caſe on this particular point. 
J am, therefore, driven to decide it on principle: 
Upon principle, I am of opinion, that thoſe captures 
were made under the orders of the Admiralty, not 
confirmatory of, nor coincident with, the orders of Admi- 
ral Kingemill, but ſuſpending and annulling thoſe orders 
for the time, and producing captures and events, 
which would not otherwiſe have taken place; on theſe 
grounds I conceive myſelf bound to pronounce that 
Admiral Kingsmill's right to the flag-eighth does not 
_ exiſt, At the ſame time, confidering it to be a 
queſtion of mere right between the parties, fit to be 
conteſted, and fairly and liberally conducted, I do not 
think that I ſhall incur the imputation of ſhewing any 
| Improper indulgence to litigation, if, in adjudging 
the whole prize to Sir Thomas Williams, I nevertheleſs 
decree that Admiral Kingsmill is entitled to his 


expences. 
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THE WILLIAM AND MARY, Dieses 4 
Maſter. | 


His was a caſe of a chin of joint capture, given j,jntcapture— 
on behalf of the Mars privateer, admitted to d ung, 
have been in ſight, and in company, at the time of yt of 2 <p- 


tain of 4 


capture by the Alert, 1801. vateer, if prove 
ed—net proved 
in this inſtance» 


On the part of the actual captor, the King's Advocate — m 

contended—That the preſent claim was barred by the 

act of the maſter of the Mars, who had overhauled 

the William and Mary, but did not ſeize, and had 
afterwards deliberately declined to be concerned in 

the capture, under a belief that the property on board 

belonged to neutral ſubjects, merchants of Portugal. 

In the diſcuſſion of evidence on this fact, the King's 
Advocate objected, that the ſeventh witneſs had been 
examined (a) after the publication of the general evi- () Aug. g. 
dence in the cauſe (6b), | | (5) July 4. 


The Court aſked how this had happened, and what 
reaſon could be aſſigned for it? It was anſwered by 
the Proctor, that as long as the depoſitions had not 
been ſeen, it was uſually allowed to examine witneſſes 
at any time. 


Court. — The term probatory is regularly concluded 
by the publication, and it for the Court alone to open 
the term again, as it may ſeem fit to it's diſcretion— 

e 3 that 
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e that diſcretion will be influenced olds by two circum- 


Wind“ ſtances—by an aſſurance, that the party has not ſeen 


_Mazr- the depoſitions, and that he was prevented by ſome 
33 * cauſe from examining the propoſed witneſs in proper 
time. Is any N Ai WAY" this-witneſs war not 


examined before f 


' [It was a; that there was no particular reaſon; 

that he had been examined as ſoon as he came from 

Ferſey, as it ſeemed material that his evidence ſhould 
be introduced. 4 5 | 10 | 


The Court AireQted the depiifitivns of this witneſs 
not to be read or received as evidence, 


__ JoDemenT. | 5 ; 
Sir WW. Scott. —This prize was taken certainly. ac. 


cording to the depoſitions by the Alert, but in com- 
pany with the Mars ; therefore, if the cal had come 
on upon the preparatory examinations, there can be 
no doubt but that condemnation would have paſſed to 
both. The preſence of the Mars is mentioned in 
the depoſitions, and the ſociety in which both the 
privateers were failing, would have been ſufficient ts 
conſtitute a caſe of joint capture. But there are cir- 
cumſtances, undoubtedly, which may take off the 
effect of being in ſight, in many ſuppoſable caſes that 
might be ſtated: as, for inſtance, if it is proved, 
that in his pretended joint captor, there was a poſitive 
deſign not to capture at all. In the preſent caſe, the 
Mars had nothing to do but to give a claim, and rely 


n 
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on the depoſitions in preparatory which would prims The 
facie be ſufficient to eſtabliſh her intereſt. Inſtead Ry” — Toa 
of that, an allegation was given in, ſtating the . 
circumſtances of the caſe with more particularity. In . 
anſwer, another allegation has been introduced on the : ; 2 
oppoſite ſide, alledging a total diſclaimer on the part 


of the captain of the Mars, to be concerned in the 


capture. 
I am not aware of any caſe of that kind * has 
come before the Court, ſo as to obtain a ſolemn de. 
ciſion, upon the effect of ſuch a diſclaimer of all in- 
tereſt in the capture that was going on. On general 
principles, it ſeems not equitable, that one, who re- 
fuſed to partake in the riſk, ſhould afterwards advance 
2 title to ſhare in the profits. I do not remember any 
caſe that will ſerve as an authority on this point—but, 
according to the diſpoſition of my preſent opinion, 1 
think it would amount to a renunciation on the part of 
the maſter, and that it would have the effect of bind- 
ing thoſe under his command, and alſo the owners, 
for whom the maſter muſt be conſidered to act. In order 
to have this effect however, the Court would certainly 
expect it to be clearly ſhewn, that ſuch a diſclaimer 
actually paſſed. It is ſtated in the allegation, that 
Captain Ferguſon, the captain of the Alert, went on 
board the Mars, and expreſſed his intention to ſeize, 
alledging a belief that there were no hides at that time 
in Portugal (a), but what had come from the up 


> a — 


(a) The privateer had lately failed from Liſbon, 
ens. ſettlements ; 
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ſettlements ; to which 'Captain King made anſwer, 


6 that he b they were Portugueſe hides, and 
declined to have an thing to do with them.” Captain 
Ferguſon then rephed, that he meant to detain the 


3 ſhip, and if Captain King wiſhed to be concerned, he 
| muſt ſend ſome men on board to aſſiſt in navigatin 


her into port; to which Captain King replied, © he 
knew the conſequence of detaining neutral property, 
and would have nothing to do with it.” 

If this had paſſed, and had been ſhewn to have 
paſſed, there would have been an end of the caſe, as 
to the fact; and I have already expreſſed my opinion 
upon the Jaw, It is a very preciſe and full declaration; 
but I cannot help thinking, that on ſo material a con- 
verſation as this would have been, Captain Ferguſon 
ſhould in common prudence, and caution, have taken 
eare to have the fact atteſted beyond all poſſibility of 
controverſy. It being commonly known that the being 
in fight is ſuſſicient to eſtabliſn a preſumptive intereſt, 
Captain Fergy/ſon muſt have been aware, that he was 


liable to have this preſumption ſet up againſt him; 


and therefore he ſhould have taken care to have ſome. 


thing in writing, or to have uſed a ſort of rogatio 


teſtium, calling on witneſſes formally to note the fact 
with preciſion, ſo as to eſtabliſh it beyond all poſſibility 
of doubt. Inſtead of that, it is impoſſible not to 
obſerve, that here is a very great variation in the 
evidence on this point. Nothing is proved in detail, 
that correſponds in any degree with the facts alledged, 
in the teſtimony of either of the three witneſſes that 
have been examined—eſpecially on that article of 


the allegation, which deſcribes the notice glven by 
Captain 
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Captain Ferguſon, « that if Captain King meant to 
have any ſhare in the prize, he ſhould ſend an equal 


number of men on board,” which would have been 
"5 


a ſtrong and natural circumſtance, if it had been ſub. 
ſlantiated in proof. There is alſo great variation and 


diverſity as to the place where the whole converſation 


is ſuppoſed to have paſſed. The allegation ſtates it 
to have taken place in the cabin of the Mars, but as 
far as I can underſtand the witnefles, it is not ſo 
repreſented by them. - The firſt witneſs takes no no- 
tice of it. Another ſays, © it was in the boat of the 
Alert ;” and a third gives a ſtill more improbable ac- 
count, © that the maſters were ſtanding on their re- 
ſpective decks, and held this converſation by means 


of a ſpeaking-trumpet;? if ſo, it muſt have been heard 


by every perſon on board the Alert; inſtead of that, 


there are only there witneſſes examined, of whom, the 


firſt takes no notice of it, and one deſcribes it to have 
paſſed in the boat of the Alert. 

The whole of this account muſt be allowed to be 
ſtated with great variation, and not in the way, in 
which a converſation ought to be ſtated, that was to 
have ſo material an effect, as to prevail over the con- 
cluſion of law, which would be raiſed by the com. 
bination of circumſtances which is admitted to have 
exiſted, A converſation by which ſuch an effect is to 
be produced, ſhould be eſtabliſhed in the moſt ſatisfac- 
tory manner. It is not unworthy of conſideration alſo, 
that if 1 give credit to the faQts ſtated in this alle- 
gation, I muſt impute falſehood and perjury to all the 
witneſſes examined on the other fide, who all ſpeak 
in direct contradiction to this account. I have looked 


into the anſwers of the party, as I n a right to do, 
D and 
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the right, and participation of agency, and ſerves as 
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and there I find likewiſe, that it is poſitively denied 
on oath. It is a charge, therefore, that involves all the 


other witneſſes in a wilful miſrepreſentation and per. 


jury. On this part of the caſe, I mult again recur to 
what I have, perhaps, already too much laboured that 
the party ſetting up this converſation has not eſtabliſh. 
ed it with that preciſion and certainty, which ſhould 
be required: to over-rule a ſettled preſumption of law, 
It has been contended in argument however, that 
this account is corroborated by other facts of the 
caſe. It is ſaid, that Captain King firſt over-hauled the 
veſſel, and releaſed her. But it appears, that even 
Mr. Ferguſon firſt heſitated, and declined to ſeize, till 
finding that all the hides that were in Portugal, had 
come from a Spaniſh ſettlement, he altered his opinion, 
Then, why may we not ſuppoſe, that the ſame infor- 
mation would have produced the ſame effect on Captain 
King? Again it is ſaid, that ſuch ſteps were not taken 
by Captain King, as would naturally have been taken 
by any one, who meant to aſſert a joint intereſt in the 
prize. But I perceive according to the teſtimony of 
one witneſs, that it was the boat of the Mars that 
was ſent on board. The boat of the Mars was made 
the inſtrument of capture, a circumſtance which 1s 
not altogether without its effect, as ſhewing that it was 


under the concerted deſign of both parties, that the 
ſeizure was made. It is farther objected, that no 


prize maſter was ſent on board, nor any other perſon, 


to keep poſſeſſion for the Mars. Undoubtedly ſuch 
a meaſure would be highly proper, on conſiderations 
of intereſt, and, I might almoſt ſay, of duty. It ſecures 


to 


material evidence to ſhew co-operation, But it is 
: ö | be 
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de remembered, that the capture took place 1 


the evening; that the weather was extremely rough; 


and that it was not eaſy to put men on board; which 
is not denied on the other fide. On the next morn- 
ing the privateers ſeparated : the Mars went in purſuit 
of another veſſel, and it was not until her return to 
her own port, that 4 claim of joint capture was ad- 
vanced, —Another argument has been drawn from the 
delay in inſtituting proceedings here, till late in the 
cauſe. Such delay is certainly improper ; but we all 
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know how long parties frequently hang back, ſome- - 


times till after an appeal, without affecting their legal 
intereſt to ſhare. This objection does not, even, attach 
very ſtrongly on the preſent caſe. How long. the 
cruize continued does not appear ; and it is aſſerted by 
thoſe concerned for the Mars, that an intimation was 


given here of an intention to interpoſe within three 


months. Conſidering the diſtance at which the fact 


happened, and the time neceſſary for communication, 


I do not think that there have been any laches, from 
which a renunciation of intereſt is to be inferred. It 
is, beſides, a ſtrong circumſtance, that this interven- 
tion was given at a time, when the ſhip had been 
reſtored, and before the admiſſion of a claim for 
the cargo—when the event was uncertain, and the 


party might have reaſon to apprehend the con- 


ſequence of becoming liable to coſts and damages. 
This circumſtance is, I think, ſtrong evidence againſt 
any dereliction of the intention to ſhare, 


On the whole of the caſe, I am of opinion that 
if the allegation had been proved, it would lave. 
| amounted to a renunciation on the part of the 


maſter, and that it would have had the effect of 
binding his owners and crew; but thinking that 
the 


= 


Tt 
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The "os allegation is not proved, I ſhall adhere to the pre- 


WILLIAM TS N | 5 
„eur, fumption of law, and pronounce for the intereſt of 
—— the Mars, as joint captor. ö | 
Sept. 7th, | | | 
1803. 
9 Bi SHIPS TAKEN AT GENOA. 
1803. . 11 


Commutation TEIs was a caſe ariſing on a demand made by the 
for ſhips taken at a | | YES 
Genoa—Thcſe merchants of Genoa, for the ſum of 17,0001, 
ſhips not pro- | 


tefied under ſaid to have been exacted by Lord Keith, as a com. 
the terws of the mutation for ſhips ſeized in the harbour of Genaa, and 


capitulation— 


farther Queſtion left behind, at the evacuation of that place by the 


If Commu* 


ration is w be Britiſh and Auſtrian forces. After a memorial had 


eonfidered as 


ranſom how far been preſented to bis Majeſty in council, the claimants 


be condemned were adviſed, that the proper mode of proceeding 
Gabeln g would be to apply to the Court of Admiralty, for a 


oe Ang, monition on Lord Keith to proceed to adjudication. 
In this form the queſtion now came forward. 


On the part of the ſeizors, the King's Advocate and 
Arnold.—This is a claim for 500,000 Genoeſe li- 
vres, paid by the inhabitants of Genoa, as a commu- 
tion for veſſels ſeized in the port of Genoa in 1800. 
The queſtion for the immediate conſideration of the 
Court is, Whether this money is to be conſidered as 
prize; if it is, it will be condemned to the Crown, rather 

than to the captors, as indeed the captors themſelves 
ſeem diſpoſed to admit, The preſent queſtion 1s, 
| however, 
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however, Whether it is, at all, condemnable as prize ? "<7 dc, 
The money is to be taken as the repreſentation of the ;. 
ſhips, and therefore the whole caſe reſolves itſelf into 

this ſingle queſtion, Whether the ſhipping was previouſly 

protected by the capitulation that had been entered 

into between the Britiſh and Auſtrian commanders on 

one part, and thoſe who were in the poſleſſion of the 
Government of Genoa, at the time when it was ſur- 

endered to the combined forces. How does the caſe 

ſtand on the terms of the capitulation ? The articleg 
relating to this property, are only the 8th and gth 

articles. The 8th article ſtipulates, * That it ſhall 

be lawful for the French, Genoeſe, and the Italians 

« domiciled, or refugees at Genoa, to withdraw them- 

« ſelves, with whatever belongs to them, whether 
money, merchandiſe, moveables, or other effects, 

« either by land or ſea, wherever they judge it con- 

« venient. On this article it is that the claimants 
principally rely. But it is a well known rule of 
interpretation, that ſhips' (a) are not underſtood to 
de included in the moſt general terms, unleſs ſpe- : 
cifically deſcribed. They are a ſpecies of property, 

ſui generis, and are not included by mere general 

terms, however comprehenſive. The language of 


55 —_— 


„ * 0 ha | * 


. 
— 


(a) En regle generale, les navires ne ſont pas compris ſous le 
nom generique de marchandi/e & de choſe, parce qu' ils ſont des 
objets aſſea importans, pour etre deſignés par la denomination qui 
leur eſt propre. Valin Traits des Priſer, vol. 2. page 223. 


Sub generali rerum vel mereium nomine navis non venit,— 


our 
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_of auy orders given by him in reſpect to the ſaid ſeizure 0 
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—.our own Prize Acts bears teſtimony to this rule of 


conſtruction, by exprelsly enumerating ſhipr by name 
among ſuch articles of prize, as may be ſuppoſed likely 
to be captured by the joint operation of land and ſea 


forces. If the queſtion depended upon the conſtrudticn 
to be put upon this article, under the ordinary rule of 
interpretation derived from known uſage and practice, 
the claimants would find a difficulty in maintaining, that 


they were exempted from the ordinary conſequences of 


capture, which ſubjects the property of the enemy 
of all kinds to confiſcation, unleſs protected by parti. 


cular ſtipulation. _ | | 
Otherevidence however is not wanting to ſupportthe 
interpretation contended for on the part of Lord Keith. 


Lord Keith's affidavit (a) has been brought in, ge- 


5 2 


— — 


1 ky 2 — ö 221 9 * - * 5 * * * „ „ . - e 


(a) | FORGETS" aden the Right Honourable Lord Key, 


Admiral of the Blue; late Commander in Chief of his Majeſty's 


ſhips and veſſels in the Mediterranean ſtation, and referring to.the 


atteſtation by him made in the cauſe on the twenty-ninth diy of 
- Nowember laft, now further made oath, that after the ſhips in quel- 


tion, or part of them, had been inventorized by his diredion, 
and the ſum which was coneeived by his agents to be about their 
true value, was demanded from the regency, or the perſons ap- 


pearing on behalf of the proprietors thereof, a deputation from 
them waited on him, this deponent, repreſenting their inability to 


pay the ſum ſo demanded, and afterwards entered. into a negocia* 


tion with the agents for the capture on the ſubject, but the de- 


ponent has no recollection of their objecting thereto, on account 


of its enormity, nor does he believe that they did fo, or. that any 


complaint whatever was made to him on the violence or injuſtice 


f the 


ſhips 


© a» — — — — — — —_ — en,, 
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ſcribing very preciſely the ſenſe in which the eapitu- 


lation was underſtood. By this affidavit, it appears, 
that the protection of the ſhipping in the harbour was 
exprefsly introduced into the propoſals on the part of 


Cenoa, but that He himſelf x ed to admit it, de- 


daring, in preliminary, that he would not cofſent to 


— 


. a — oa 
— * * 4 _ * 111 ˖˙— 


ſhips i in 3 it being a matter of A that the ſhipping 
was, by the articles of capitulation, left at the diſpdſal of the con - 


querors, and that all attempts to exempt them from ſeigure had 


been ſtrenuouſly and ſucceſsfully reſiſted by the deponent. And 


the deponent further ſaith, that the ſubſequent reduction of the 


demand was acceded to, not on the ground of the property having 


been eſtimated beyond its real value, but ſolely as an act of grace 


and favour to the merchants of Genoa, in conſequence of their 
repreſenting that they were unable to raiſe the real value of the 
lad ſhips that during the negociations, in reſpect to the ſaid 
compenſation, the deponent and his agents molt probably informed 
the deputation, that the ſum received would be properly ſecured, 
and ultimately diſpoſed of as His Majeſty ſhould be pleaſed to 
direct; and that any juſt repreſentation that they wiſhed to make 
would undoubtedly be received; but this deponent expreſaly 
denies that he made any prowile of reſtitution of the ſaid com- 
penſation to the parties who advanced it, or gave any aſſurance of 
its being reſtored. On the contrary, he this deponent always 
conſidered, and now conſiders the ſum received as only a trifling 
compenſation, by no means an equivalent for giving up a great 
number of valuable ſhips, which had juſtly incurred the penalty of 


confiſcation, and conceiving that there would be no heſitation in 


reſpect to granting the ſaid ſum to the captors, as a gracious 
reward from his Majeſty for their perſevering efforts in the reduc- 
tion of the ſaid city. He preſented a memorial to his Majeſty 


in the uſual, way, and without any ſecrecy whatever, praying 3 
grant of the ſaid ſum accordingly, all which the deponent refers 


to the beſt & of his knowledge and belief. 
KEITH, 


ity 


* 


— or accept the terms, unleſs it was withdrawn: » and 
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port, they proceeded to take inventories, and ated 
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in conſequence of this refuſal, that article was with. 
drawn. The conduct of the captors is alſo evidence of 
the conſtruction, that was put upon this queſtion at 


the time. Inſtead of exempting the ſhipping found in 


in all reſpects with regard to the property found on 
board the ſhips, as if they conſidered themſelves to 


have obtained a prey intereſt 1 in am. 


On the other fide, Laurence and Swokey—With 


reſpe& to the form of condemnation, if the Court 


ſhould be of opinion that this money is to be con- 
demned as prize, that is a queſtion with which the 
claimants have no concern. If this mode of com- 
mutation is conſidered as ranſom, which is a thing 
prohibited and forbidden as illegal, the capters 


cannot with propriety be admitted to come for- 
ward, and maintain a claim ariſing out of their 


own. illegal act; on that ground, the condemnation 
ought, perhaps, more properly to paſs to the Crown, 
But that is a queſtion which in no manner affects the 
claimants. On their behalf it is contended, that this 


property is not liable to condemnation. The facts 


that reſpe& them, are ſhortly theſe: A large 
ſum of money was demanded of the inhabitants of 
Genoa as a commutation for a number cf ſhips, not 
preciſely aſcertained, but amounting to about five 
hundred, at the moment when the Britiſh forces were 


in the a& of evacuating Genoa. It was a meaſure of 


the moment, in which they were callled upen to 
decide in rwenty-four hours. Vader this preſſure of 
neceſlity 
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neceſſity they paid the money: But, az 
derſtood, and as it was expreſſed by Lord Keith, 
they were not conſidered as debarring themſe}ves by 
that act from praying reſtitution, if they could make 
out a juſt caſe. Setting aſide this agreement, 38 not 


of condemnation of this ſum of money, by the pre- 
vious queſtion, whether there was a right in Lord 
Keith to ſeize the yeſlels themſelves as prize? , 
It is faid, on the other ſide, that we could not 
ander any conſtruction of the firſt capitulation have ob. 
tained reſtitution of the veſſels. On this point the caſe 
now reſts ; for, as to Lord Keith's affidavit, which 
has been brought in, it can hardly be received as eyi- 
dence at all certainly not until the other parties 
have had an opportunity of anſwering it. Then 
what was the nature of this ſeizure ? Was it a part 
of the firſt act of taking poſſeſſion of Genog ? 
bo fir was & from anbing = pace of the noon 
meaſures of the combined forces, that it is aſſert- 
ed by us, and not contradicted, that when Lord 
Keith's intention of taking away the veſſels was an- 
nounced, a deputation of the inhabitants, accompa- 
nied by ſeveral members of the Imperial Regency (a 
waited on him to expoſtulate againſt the injuſtice of 
the proceeding, It is aſſerted alſo on our part, and 


a i — 


”— — 


(a) On the poſſeſſion of Genoa by the combined forces, a 
Regency was eſtabliſhed by the ſtile and title of the Imperial 
Proviſional Regency, compoſed of natives of the country, under 
the preſidency of count St. Julian, one of the Generals of his 
Imperial Majeſty, 

YOL, IV. D » | dot 


it myſt be un- 1 


precluding theſe parties, we muſt examine the ground | 


* 
* 
© 
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— 
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* 
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CASES DETERMINED IN Tar 
not contradicted, that, during the intermediate time, : | 
Lord Keith had continued to ſupply paſſports, and 


to affiſt the inhabitants of Genoa in withdrawing 
themſelves,” their property, and effects, agreeably 


to tlie capitulation. After this line of conduct, ſo | 


oppoſite to a pretenſion of ſeizing as prize, on the 
approach of the French, after the battle of Marengo, 
Lord Keith prepared to take away with him all the 

veſſels in the harbour of Genoz. But from the 4th of 
June to the 19th no act was done that indicated an 
intention to take poſſeſſion of this/ſpecies of property. 
Till the 19th of June, no attempt was made to take 


poſſeſſion. When that was done, was there any diſcrimi. 


nation of character? None Ships of all nations were 
alike included; till by the convention, which appears to 


have been entered into between Lord Keith and the de. 


puties of the Genogſe Government, on the 19th of June; 
it was agreed, rſt, *Thathis Majeſty'stranſports' were to 
be taken away 3-28, That Genoe/e ſhips of war were to 
remain as prizes 3 ; za, That veſſels avowedly French 
of Spaniſh were alſo to be carried off; but, 4tily, That 
all others, whether actual Genoeſe under their own 
flag or diſguiſed, were to be releaſed on the Govern- 


ment's paying 500,000 livres. Can the fweeping 


condemnation, which is now contended for on be- 
half of the Britiſh fleet, be ſuppoſed: to have been 


in the intention of thoſe who were entruſted with the 


command of the combined forces. On capture, 
by conjunct operations of land and ſea forces, it 
is by no means a neceſſary conſequence that all the 
ſhips in the harbour become prize. Many muſt be 
entitled to the protection of a neutral character; ” 
wi 


. . 
£3." 
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with reſpect to others, can it not be ſuppoſed that the ———— 
Auſtrian forces, who co- operated to the reduction of * 
Genoa, would conſent that the Britiſh fleet alone | 
ſhould have the benefit of ſo great a booty. It can. 
not be maintained, that Lord Keith's act of ſeizure | 
was made in conſequence of the capitulation, nor as 
forming a part of the firſt at of taking poſſeſſion of 
Genoa. 
What do the words of the cafitulation. expreſs ? 
The 8th article gives liberty of “ withdrawing mo- 
ney, merchandize, or. other moveables and effects.“ 
Under theſe terms muſt be comprehended ſhips, as + 
well as other articles of property, unleſs there is 
ſomething to controul, the obvious meaning of. the 
words. Nothing of this kind is averred in any diſtin& | 
or preciſe form, but a reference is made to general CI 
rules of conſtruction, as if it were a point ſo obvious — 
and eſtabliſhed by practice as to admit of no doubt. * 
On the contrary, we proteſt againſt any ſuch rule of | 
interpreratiop, and deny that any ſuch rule exiſts, as 
ſhould exclude ſhips from being coitfprehended, with | 
other articles, in general deſcriptions of property, if 
it appears to have been agreeable to the intention of 
the parties, that they ſhould be ſo included. 
But the queſtion is not left on the bare inter- 
| pretation of theſe words. The intention of the cons. 
| trafting parties, that ſhips ſhould be ſo included, 
appears ſtill more obvious from the following article, 
which ſtipulates for a liberty which would be nuga- 
tory, and uſeleſs without ſuch a conſtruction. It is there 
ſtipulated (a), © that the inhabitants of the town of 3 
. ſhould be at liberty to communicate with the 
D D 2 two 
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otherwiſe amount to this abſurdity, 


| ks evidence in the cauſe. In the mean time it may not 
| be improperly expoſed to ſome obſervation. The orders 
given to Captain Bea vor appear not to be very con- 


and aſcertain ſuch as had entered in contraventibn 


= afterwards made, is material to dev, that the 
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lt 


trade. Dee, 4 
their merchant ſhips to carry on ſuch a trade ? It would 
* that you may 
enjoy perfect freedom of trade, but without ſhips.” 


3 the capitulation, therefore, it is 


impoſſible to contend that the ſweeping condemnation 
now prayed, as the obvious conſtruction of that in- 


ſtrument, can be maintained. If any effect is to be 
attributed to the affidavit of Lord Keith, the claimants 
expect to have an opportunity of replying do it, be. 
fore the Court proceeds to ground any deciſion upon it 


ſiſtent with the interpretation now contended for. The 
orders were, to make an inventory of the ſhips, 


the blockade, that they might be proceeded 


according to law.“ That is intelligible ; but it ſhews 


a reſervation in the mind of Lord Keith to proceed 
only againſt. ſhips of a particular deſcription—to ex- 
amine what ſhips entered in breach of the blockade, 
what ſhips were avowedly French or Spaniſh, what 
were veſſels of war, and to releaſe the reſt, accord - 
ing to what is afterwards ſtipulated in the agree. 
ment of the 19th of June. Ships of war, and 
ſuch as had defrauded the rights of war, it wss 
his duty to detain ; but this diſcrimination, which 


refuſal, which Lord Keith is ſtated to have given 
to the propoſals, muſt be underſtood as ſubjedt ny 
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the tame reſervation, To refuſe to include ſhips of 


to all ſhips, with a view of that the ſubſequent 
ſeizure of all ſhips was agreeable to the firſt capitula- 
| tion, and done as a part of that act, is to bring forward 
an ex pot facto explanation, which is contradicted by 
the courſe of events that actually took place. On the 
whole, it is ſubmitted that the Court will not come 
to a deciſion c 
preſent evidence. 


JuvonznT. 


Sir W. Scott=—This cauſe wifes cutof the ng of 


Genoa in June 1800. It now comes on in the naked 
ſhape of the admiſſion of the claim on the behalf of the 
inhabitants of Genoa, at that time undoubtedly in a 
ſtate of hoſtility with this country. There is no 
ſuggeſtion in the claim, that any ather perſans are 
aggrieved, than merchants of Genoa, who were de- 
cidedly Enemies ; unleſs it can be ſhewn that they 
had been taken into the protection of this country, 
and that the ſeizure was made after the time, when 
they had ſo become entitled to protection under the 
capitulation. Undoubtedly, if the ſeizure was made 
efter that time, it would be to be conſidered, not as the 
exerciſe of any rights of war, but as mere lawleſs 
rapine and plunder, The queſtion therefore Ippears 
to me HR time of ſeizure If it is 
ſhewn to have been before the convention, it will be 
in exerciſe of the rights of war; if after, it will be 
liable to the deſcription, that I have given of it, of il- 
legal plunder and violence. On this faQ, the dif- 
erent parties give different repreſentations—Lord 

DD 3 Keith 
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war, or ſhips entering in breach of the blockade, "<=; "oa 
was right and proper; but now to extend that refuſal ___— 


1 
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"Keith Acfiribes' i to have paſſed befor the conven- 
tion ; - whilſt the blaimants fate it to have been after 


| the capitulation, and in violation of the faith of the 


parties that entered into it. 
In the firſt place, it may not be improper to con- 


' fider the circumftances under which the ſeizure was 


made. All Genoeſe property was ſubject to condem- 
nation, unqueſtionably—T here is nothing to raiſe a 
doubt upon this point. As to other property, I con- 


ceive that the Commander in Chief had a right to 


proceed with reſpect to that alſo, on 'a- preſumption 
that it was ſubject to condemnation, as belonging to 
perſons of Genoa, leaving it to the owners to ſhew 


that it was neutral property—or, fince a blockade had 
been impoſed upon the port of Genoa for a conſider- 
able time, that the particular veſſel which was the 
ſubject of each claim, and the goods on board had 


not violated the blockade. The next thing to be 


conſidered is the capitulation, in which two articles 
are principally relied on, as deciſive of this queſtion. 


The eighth article, which grants permiſſion to the 
-nbabltants « withdraw themſelves, their money, 
merchandizes, moveables, or effects, by ſea or land,” 


that is, as I underſtand it, 70 withdraw by ſea or 
land. And the ninth article, which ſtipulates for the 


freedom of trade. Now, on the conſtruction of theſe 


| articles, it has been contended, that it was the inten- 


tion of the parties to exempt the ſhipping from ſci. 
zure; and if the Cour: was to abſtract itſelf, from 
the conſideration of what has uſually been underſtood 


and done, the terms are perhaps large enough to ad- 


mit this Interpretation, although it is an acknowledged 


rule, that ſhips themſelves being property of a pecu- 
liar ſpecies, do not neceflarily paſs under. ſuch a 


defcription—It is impoſſible not to refer to the 


= | pradlice 
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practice of commanders of other fortunate expedi - 
tions, by whom a broad diſtinction has uſually been Spe oy 
taken, between property afloat and property on * 
land. In many capitulations this diſtinction is ex- 

preſſed; and when it is ns- expreſſed, the terms of 

the convention muſt admit ſome qualification from 

the uſual practice, which, in late wars, has almoſt 
invariably been obſerved, 

That a naval commander ſhould mean to exempt 

property afloat, would form a particular inſtance,, and 

ſuch an exception from the general rule, that it is 
impoſſible not to attend to this conſideration, in 
Judging of the credit to be given to the .repreſenta- 
tion on one fide, or on the other. But the queſtion ig, 
what was the interpretation which the convention 
had received in the underſtanding of the parties—that 
is, of the contracting parties ?—I do not mean of 
the merchants of Genoa, but of the French Generals 
on the one fide, and the Auftrian Generals and 
Engliſh Admiral on the other. If it was the inten- 
tion of theſe parties, that the ſhipping ſhould- not be 
exempted, it will be of little conſequence whether the 
merchants of Genoa were apprized of it or not; _ ſince 
they are concluded by the act of thoſe, who held the 
government over them at the time, and are to be re- 
puted capable of binding them by their acts. 

If we give credit to Lord Keith's poſitive declara« 
tion, the ſhipping was not exempted. . He ſtates 
that the propoſal was made, but that it was reject. 
ed, and expunged with his own hand.“ It is ſaid, 
that this refuſal might apply only to ſhips of war, to 
which it would have been highly proper for him to 
refuſe any exemption; and that this account does 
not negative the ſuppoſition of an exemption being 
DD 4 : granted 


: — . 
. . . 
- 


to others their juſt rights. It is ſtated by Lord Keith 


yet to allow a general freedom of trade, excluſive 


with perfect good faith, and it is ſaid, that he conti- 


Fo 
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— to merrkane hipe-—Lril Zed xttiny doe 


"at, not ſo conſider it. He makes no diſtiaction and 


what weighs inaterially with me is; that ho ſuch 
propoſal feems to have been offered, on the part of 
the French Generals. On their part, no ſuch diſtinc: 


' tion is propoſed ; and therefore it is, I think, to by 


inferred, that Lord Keith's declaration, that he 
would not ſuffer the ſhips to be included in the pre- 
tection, muſt have referred to merchant ſhips. 
Then what followed! I have already ſaid, that 
the commander had a right to make a ſeizure 
of all ſhips in port, for the purpoſe of confiſcating 
all fuch as were Genoe/ſe property, and of affording 


that he was proceeding to inventorize and examine the 
circumſtances of the particular ſhips. A more legal ot 


* cautious mode of proceeding could not have deen 


adopted; and if the ſeizors were ſo employed, it N 
the ſtrongeſt evidence to convince me that they were 


doing it, with an intention of exerciſing the rights of 


capture over them, and for the purpofe of bringing 
to legal adjudication ſuch as ſhould appear liable to 
condemnation. But it is ſaid, that the ninth article 
grants © the freedom of trade,” and that it would 
be nugatory to grant that, and at the fame time 
to ſeize their ſhipping. To this obſervation I tan ohily 
fay, that nugatory as ſuch a clauſe might be, | in 
every day's practice, to ſeize all property afloat, md 


of ſuch particular ſeizure. It is admitted that Lord 
Keith executed the capitulation in all other reſpefs 


nued to give paſſports. If it could have been _ 
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hat any paſſports bad been obtkinied for hir, It 


terpretation, but no ſuck averment is advanced in the 
affidavit which has been made to introduce the claim. 
„ application was made for the removal of 


Lord Rrith's hand was upon them from the beginning. 
Finally, after the unfortunate and never enough 
to be lamented battle of Marengo, Lord Keith could 
no longer continue his examination. To carry all the 
ſhips away was impoſfibte—yet he tad a Fight to late 
away the vale of all, as having a right to the poſſel- 
ſionz and if he was not able to retain the body and 
ſubſtance, he had a right to ſecufe the value in any 
manner that he could. The Tum firſt demanded was 
$00,000 J. ſtering, 48 an equivalent for 27 hips in the 
port. Remonſtrenees were made on = part of the 
Cenoeſe; and, tm my option, natuta For in 
what reſpe& were the merchattts of We obliged td 
contribute fot the ſhips of all the vther ſtares of Hay. 
Even with re * to * oon, if they had onhderel 
that ſpecies of property as protected by the capitula- 
tion, they might Have ſaid===No, take the Thips, we are 
protected by the terms of the N we will 
apply to the juſtice of yout To ; We will not 
ranſom them. 1 do not fee, re, any thing 
like that dureſs or compulſion, which has been TY 
nuated; much leſs were they neceffiraedſto advance 


money for other Thips. TE they ramſdted for other 
perſons, 'th&y inuſt ek 'comprnfarioh from them : 
They de not claim for ny perſons but themſelves ; 


might have been material as affording a practical in- 


ſhips is, I think, a ſtrong circumſtance to ſhew, that 
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be condemned ? Capitulations are certainly of the na- 
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dhe OE of ranſoming both for W and 


for others. | 
The contract is, I think, by no means to „ 
ſented as an involuntary contract; and when 17, 000. 
was accepted as a compenſation 15 what was admitted 
to be of the value of 500, ooo J. I cannot but think 
that that ſum can amount to but a ſmall part of what 
muſt have been juſtly ſubject to condemnation. If the 
caſe had been what the claimants ſtate it to be, it 
might have been proved long ago; it muſt have 
been known to the Auſtrian and French Generals 
what were the true intentions of the contracting | 
parties. During the interval of peace it was eaſy for 
the claimants to have obtained their teſtimony, and 
to have produced them to prove © that they never in. 
tended to confiſcate property afloat, and that this is a 
violent and perverſe expoſition of Lord Keith :”.- If 
ſuch perſons had given teſtimony to this effect, it 
would have been received with great attention. In- 


ſtead of ſuch evidence, we hear nothing after an 


interval of three years, but a bare claim on behalf of 
perſons who, after having had the benefit of the con- 
vention, come now to complain for others, as well 
as for themſelves. Under all the circumſtances of the 
caſe, I think it is a capitulation very much for the 

benefit of the parties claiming, and one e-which ougt 


to be ſupported.  \ 


The next queſtion is, to whom | is this property to 


ture of ranſoms, but admitting of very Zen 
diſtinctions. Ranſoms have been forbidden, as ſub- 


Jett to great abuſe, being, in the common accepta- 


tion, contracts entered into at ſea, by individual cap- 
tors, 
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convenience of neutral trade. But even ranſoms, 
under circumſtances of neceſſity, are ſtill allowed. 
Capitulations, in their nature, can ſcarcely become 
liable to the ſame objection; ; they being contracts be- 


the contrary, they have always been favourably ſup- 
ported, and it is of great importance to the general 
intereſts of the captured that they ſhould be ſuſtained. 
I am not aware, however, that the Prize Ac au- 


as the preſent. The act gives them ſhips, goods, Ec. 
afloat. This is a ſum of money, which is not exactly 


it may be taken as the repreſentation of them. It is to 
be recolle&ed alſo, that this was a tranſaction in which 
the Auſtrian army was co-operating ; and that there 
-are conſiderations of a public tendency, which make 
it highly important that capitulations of this nature 
ſhould be confirmed by his Majeſty : On this view of 
the queſtion, it willlbe more expedient, on all accounts, 
that the condemnation. ſhould paſs to the Crown. As 
to the effect of the capitulation, I decide that queſtion 


tors, and very able to be abuſed, to the great 3 


* 
a \ ; 8 
; 4 


thorizes me to condenm to the captors in ſuch a caſe 


of that deſcription of things, though, in ſome meaſure 


ppon the merits, and without the ſlighteſt heſitation, 
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tween the commander and the conquered State; on 
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1803. 
Delivery of 1s was a queſtion reſpecting the right to receive 


proceeds, 


reftitntion, can- reſtitution of the cargo, which had been decreed 
— a former day, viz. Whether it ſhould be deli - 


ed by the agent 


of the claimant, yered to the aſſignees of the proprietor, or to the af- 


| the prince, e Agnees of the perſon who had given the claim for 
Kette Mr. Marſden, and Pad appear We A FEE 


. Court will pro- during the whole n 


tect his intereſt, 
to the amount of 
ſums expended 


in proſecuting On the part of the agent, the King's 5 5 and 
en. Laurence.—The ſituation of agent is neceſſarily ex- 
poſed to great expences. It is of the utmoſt import- 
ance to agents, who are frequently the conſignees of 
the cargo, that, on reſtitution, the intereſt of the 
parties ſhould be placed in a ſituation as nearly at 
poſlible fimilar to that which would have taken place if 
no capture had been made. In ſuch a caſe, delivery 
to the conſignee would have given him a lien over the 
property. Capture is to be conſidered as delivery ; 
and therefore the Court would not, by its interpoſi- 
tion, make the ſituation of the agent worſe than it 
would otherwiſe have been. It would be anxious to 
leave the parties on equal terms, to diſcuſs their ſe- 
veral pretenſions before another juriſdiction, where 
their whole demands might be adjuſted : It is on theſe 
grounds prayed, that the Court would deliver the pro- 
perty to the aſſignees of the agent, on bail, to anſwer 
any ſuits that may be inſtituted ; or, at leaſt, tha 
It will not accede to the prayer of the aſſignees o 
the 
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the proprietors, and decree reſtitution abſolutely to 
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them. 


On the part of the proprietors, Arnold and Suubey. 
The circumſtances ſet forth in the petitign fully 
ſhew the injuſtice of aſſigning to the aſſignees of. 
Le Souf, the property which belonged to the eſtate 
of Marſden. It is a known principle of law that 
agents may at all times be revoked by their 
principal, on payment of the expences which have 
deen incurred. This is the known condition of 
agents, and therefore no injuſtice can be ſuſtained 
by any parties, from the application of this known 
rule. That Capture is delivery, is a maxim gene. 
rally received and underſtood, as a juſt principle 
applied to queſtions of freight, and to ſome other 
queſtions, that may ariſe in a Prize Court—but it is 
not to be taken in an unlimited ſenſe, /o as to intro- 
duce all thoſe pretenſcons of lien, which might have 


exiſted, if the property had got into the actual poſe 


ſeſſon of the conſignee. All the power of retaining, 


whuch this Court would venture to allow to the agent, 
againſt his principal, will be confined to ſuch ſams, 
as have actually been advanced in proſecuting the 
ſuit in this Gn theſe have been 23 to 


de paid. 


Iondguzxr. 
Sir W. Scott, — When this * came befare the 


Court on a former day, on an application that the 
proceeds might be granted out to different perſons, to 


the aſſignees of the proprietor on the one ſide, and 


to Mr. Le Seuf the agent of the party, on the other, 
; | their 
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= Th their ſeveral pretenfions were ſtated i in an A of * 
..., Court; and it did appear to the Court then, that if 


2 — 


Neu. ad, the intereſt (a) of the aſſignees had been clearly ſtated, 
0 if they had been ſufficiently 'deſeribed as the af. 
ſignees of the principals compoſing © the firm of 

Marſden and Company, —_ would . deen enti- 


tled to reſtitution. 
From the nature of the buſineſs, which is tran 


acted in this Court, it muſt frequently happen that a 
conſiderable portion of it will paſs under the direc. 
tion of agents, who may incur conſiderable expences 
on that account., This circumſtance may reaſonably 
entitle. them to the protection of the Court; but in 
protection mult not be incautiouſſy extended, beyond 
the particular ſpecies of expences, that are incurred 
in proſecuting the buſineſs in the Court. If it ſhould 
appear that the agent had made conſiderable advances 
for ſuch purpoſes, the Court would: be juſtified in 
refuſing tos let the reſtitution paſs the ſeal, until ſuch 
advances had been repaid; but as to any other ac- 
counts that may be to be ſettled between the parties, 
it would be improper for me to caſt an eye upon them. 
Was the Court to entertain ſuch queſtions, it would 
aſſume a juriſdiction which the conſtitution of the 
country has not entruſted to it; and from not 
being habitually acquainted with the principles on 
which ſuch queſtions are decided, it would run a per- 
petual riſk of doing injuſtice between the parties. On 


” 
—— 
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(a) It was ſaid at that time, that Marſden was engaged in dif- 
ferent branches of trade, and that it did not diſlinctly appear 
that the petitioning aflignees where the 3 Rai of the 
firms to whom this cargo * * Hi 
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all queſtions of this kind, the Court would be guided 
by the general principle which has been ſtated : It 
' would reſtore to the principal, or permit the revoca- 


had been made, for buſineſs tranſacted in the courſe of 
proceedings in the Court. On the former hearing, 


a doubt aroſe whether they could be ſo conſidered ; 


the aſſignees claim to be entitled. It now turns out, 
that this doubt was well founded, for he was not in- 
volved in the commiſſion; but he has executed a ſpe- 


now have a general authority. Since that time, 
Mr. Le Seuf, the agent, has become a bankrupt, and 
as ſuch has incurred a total inability to receive the 
reſtitution. The prayer which is now made, is, that 
the property may be delivered to the affignees of this 


judication in this Court has already paſſed, and there- 


nothing. As to any other ſuits that may be in con. 
templation before other Courts, I ſhall not venture to 
torm a judgment upon them. The truſt of. agency, 
with which Mr. Le Sei was for a long time inveſted, is 
of a perſonal nature, and cannot be repreſented by the 
character which the aſſignees bear, as the guardians of 
his eſtate, - What general claims the eſtate of Mr. Le 
Seuf may have againſt Mr. Marſden, it is not for this 
Court to Enquire, beyond the neceſſary advances that 
may have been made in this cauſe, and theſe have been 


offered 
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tion of the agent, on payment of the advances which 


cial power of attorney to theſe aſſignees, who of courſe 


fore if that is all which is meant, it would be to abide 


Nov. ad 
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the Court would have reſtored to the aſſignees of the 
principal, if they had been properly conſtituted; but 


inaſmuch as it did not appear whether one of the 
parties was involved in the bankruptcy, under which 


agent, on bail being given to abide adjudication. Ad- 
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_ Te  oietcd to be diſcharged. On the whole of this exe, 
de. 6, ſhould give 4 ſuſpenſiye judgment, It is time chat 
, the matter was finally determined. The parties are, 
en one ſide, merely the aſlignees of the eſtate of 
Mr. Ls Seuf, who are by no means the repreſentatives 
of him in his character of agent. On che other ſide 
there are the aſignees of the principal, who tepreſent 
him in every reſpect, both in authority and intereſt. | 
have no heſitation in decreeing reſtitution to them, on 
payment of the expences that have been incurred in 


the proſecution of this claim. * 


THE ELSABE, Maas Maſter. 


nathan. to T. was 2 eaſe reſpeQing refiſtance to ſearch, on 
Swedith c.. tie part of the ſecond Swediſh convoy, detgined 
Ditto dien, xs to 7th Huguf 2798. The general a 0 t. an the 
denote" 5 Principles appilicable to ſuch caſes, is alueady Dafa 
the purpoſe the public in a ſimilar caſe (a). The atgu- 
Cres” ment, as to the facts of xeſiftance in this caſe, is © 
Condemnation. fully developetl in the judgment, as to-rauder it yane- 
ceſſary to ſtate the arguments of Caunſel. F 


JupoMENT.. 3 
Hir W. Scutt.—I have * to decide on this alas ot 


2 — —NZ—ö— — — 
Le) Maria, Faulſau, login. | 


. 
. 
; 0 


HIGH COURT OF ADMIRALTY. 


to ſay a very few words upon the reaſons, which 
have retarded the determination to this late period. 1 
am not inſenſible to the inconvenience that the par- 
ties may have ſuſtained from delay, nor am I un- 
mindful, as I truſt they will readily believe, of the 
duty of diſcharging my judicial functions, on all oc- 
caſions, with due expedition. At the ſame time, 
they will recolle& not only the magnitude, but the 
ſingularity of the queſtion, and the circumſtances 
that are eſſentially connected with it. It is not un- 
known to them, that, for a very long period, the 
final determination of another caſe, very ſimilar in 
its nature, had not been given by the Superior 
Court. It was utterly unknown to this Court, what 
that determination would be; how far the Superior 
Court would affirm the principles that had been laid 
down here—or how far it might, in its ſuperior wiſ- 
dom, ſee cauſe to correct the errors of the firſt ad- 
judication, both in effect and in principle. Until that 
was known, it appeared to be a delay not inconſiſtent 
with public juſtice, that this caſe ſhould remain ſuſ- 
pended. After that determination was given, it was a 
matter of public notoriety, and particularly well known 
to the Court itſelf, that negociations were going on be- 
tween the two countries, which may, in ſome views, be 
conſidered as the real parties in this litigation; and al- 
though theſe negociations could not affect the legal me- 
rits of this particular caſe, they might poſſibly render it 
unneceſſary to pronounce any judgment whatever upon 
them. During this period, many conſiderations, both of 
a public and private nature, concurred to render it in- 
expedient that any deeifion ſhould be given. 


— 
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moved. The appellate judgment has been pronounce. 


two countries, — how far the one may have deemed it 


this Court, though without reaſons, and, as it is not 


lemn judgment of the Court upon general principles 
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Theſe cauſes bave, however, at length ceaſed: 
We are now arrived at a time, when every obſtruc- 
tion, to which a juſt prudence might attend, is re- 


ed. The negociations have terminated—and in ſuch 
a manner, as to leave this Court in full poſſeſſion of 
the legal merits of the caſe, What agreements there 
may be of a nature merely amicable between the 


expedient,” to recede from claims of right, and to 
ſubſtitute indulgent and favourable terms of relaxa- 
tion, are matters of diſcretion and. proſpective po- 
licy merely. They in no degree whatever affect the 
legal merits of this caſe, and can ſupply no principle 
for its deciſion. 

The appellate judgment has affirmed the ſentence of 


unuſual in many ether caſes, in very general terms. 
To fay the leaſt, it has not ſhaken the authority of 
that deciſion, as to this Court itſelf ; becauſe the ſo- 


mut be an authority to the Court itlelf ; inaſmuch as 
inſtability of principle would be one of the greateſt 
miſchiefs, that could ariſe in the adminiſtration of any 
ſyſtem of juriſprudence. A caſe may occur, indeed, in 
which it may be the duty of a Court of Juſtice to break 
through the reſtraint of former authority impoſed by it- 
ſelf; but I confeſs no ſuch feeling attends this caſe, be- 
cauſe I muſt ſay, without heſitation, that having conſi- 
dered all that has been ſaid, and all that has been written, 
on the ſubject, with the attention due to its import- 


ance, I have not felt the ſlighteſt inclination of mind 
to 
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to recede from any principle, on which that judg- 
ment was formed. _ | 

How far the appellatejudgmenthas confirmed all the 
principles, that are there laid down, has been queſtioned 


in argument. It is'a queſtion, however, into which 
do not ſeel myſelf diſpoſed, or called upon, to 


enter very minutely, for the reaſon already given, that 
if they are not poſitively diſclaimed by the Court 


above, they continue to bind the legal conſcience of 
the Com: below. At the ſame time, I think it hardly 
poſlible to avoid two obſeryations : frft, That if the 


principles had been ſuch, as That Court diſapproved, 


It could not but have felt the obligation of diſclaim- 
ing them. They are principles of conſiderable ex- 


rent, —operating on great ſubjects, —and leading to 


great conſequences; they are not indifferent in their 
nature, and if erroneous, it ſhould rather ſeem that 
public intereſts called forcibly for a public diſavowal of 
them; ſecondly, That although it is not to be ſup- 
poſed that every incidental expreſſion of opinion, is con- 
firmed by that ſudgment.— (for this Court is not wild 
enough to attribute ſuch effect to any appellate judg- 
ment, or even to conceive itſelf bound by ſuch obiter 
intimations), it ſeems, ex vi neceſſitatis, that the lead- 
ing and fundamental poſitions muſt be conſidered as 
afirmed. For inſtance, it muſt be taken to be af- 
firmed, that the Court of Prize has cognizance ef 
ſuch a matter—that it is competent to entertain the 
queſtion—that it is not bound to leave it to the chance 
of force in this particular inſtance, or to the chance 
of negociations afterwards, between two countries, 
neutral in law, but hoſtile in diſpoſition in conſe- 
quence of ſuch an unnatural occurrence of hoſtility, 
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to the chance of negociations, I ſay, which might 
continue, whilſt the ſame occurrence takes place again, 
as it would have done in this very inſtance, In the next 
place, It muſt, I think, be taken, ex vi neceſitatis, as 
_ affirmed, that reſiſtance to ſearch is penal, and that 
the penalty is confiſcation ; thirdly That that reſiſt. 
ance, being directed to be given by the Sovereign of the 
State, affords no protection; fourthly, That the reſiſt- 
ance of the convoying ſhip is the reſiſtance of thewhole 
convoy; and ffthly, That the reſiſtance given in that 
particular caſe, was the criminal a& which led to the 
penal conſequence. All theſe poſitions are not only 
unſhaken, but they are, in my apprehenſion, bound 
up in the judgment of the Court of Appeal, and 
ſubſtantially affirmed by it ; and if there are any per- 
ſons who diſpute the affirmance on theſe grounds, 
they are at leaſt called upon to ſhew, on what other 
grounds it was, or could be affirmed ; or how it was 
poſlible to arrive at the ſame concluſion, on any other 
principles, than thoſe laid down as the foundation of 
that ſentence in the Court below. On the fundamental 
poſitions of that ſentence, then, by which the juſtice 
of the deciſion muſt be tried, I do not feel myſelf 
diſpoſed to doubt, either from any thing that I have 
heard, or from any thing which farther reflection has 
ſuggeſted to me, or from the manner in which the 
opinion of the Superior Court has been expreſſed 
upon it. 
The fundamental poſitions of the former ſentence 
being taken as affirmed, it will be only neceſſary to 
enquire, whether any ſuch diſtinction ariſes in the facts 
of theſe caſes, as will vary the judgment of the Court 
upon 


% 
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upon them. It has been much preſſed, as a material 


diſtinction, that the commander of this convoy did 


not carry the purpoſe of reſiſtance into effect; that it 
was altogether abandoned, not from any incapacity 
to reſiſt, but from motives. of amity and honorable 
diſcretion. A reference has been made on this head, 
to an opinion of the Court intimated in the former 
judgment, that if the intention was volunta- 
rily and clearly abandoned, an intention ſo aban- 
doned, or even a light heſitation about it, woula not 
conſtitute a violation of right.” But the difficulty 
of advancing ſuch a plea, in oppoſition to the impe- 
rative inſtructions of his own government *© to re//t,” 
is alſo there noticed; and though I will not ſay, that 
it is an abſolute impoſſibility, that a commander 
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ſhould take upon himſelf the frightful reſponſibility + 


of departing from the orders of his Government, I 
may ſafely affirm, that it is moſt highly improbable, 
and that every preſumption is againſt it. That a mi- 
litary officer ſhould take on himſelf to reverſe the or- 
ders of his Government, to aſſume the character of a 
paramount Stateſman, and ſay, True it is, you gave 
me ſuch orders, but all this is wrong, and I will not 
carry them into execution,” is the moſt improbable 
of all ſuppoſitions, and directly contrary to the firſt rule 
of his duty, which is obedience. A perſon acting under 
ſuch inſtructions muſt neceſſarily ſuppoſe, that all con- 
ſiderations of policy had been fully weighed by theState; 
and that all, that was required from him, was a prompt 
obedience to the orders which he had received—orders, 
it is to be obſerved, operating not conſtructively on any 
unforeſeen emergency ariſing by ſurprize, but ex- 
preſsly applying to the very tranſaction before him— 
the caſus fæderis, if J may ſo ſay, between him and 
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his 1 expreſs purpoſe of che com · 
mand with which he was entruſted. 
The very ſuggeſtion of an abandonment of ſuch a 


purpoſe, ſets out with the greateſt improbability 
againſt it; and therefore it muſt, at leaſt, be required to 


be made bat by the moſt clear and indubitable proof. 


In the preſent caſe, this ſuggeſtion is not introduced 


by any kind of plea, but it is merely taken up in 
argument, as ſufficiently. proved by the conduct of 


the tranſaction on both ſides, and the correſpondence 
which paſſed between the Swediſh officer, and the 
commander of the Engliſh frigate. The Swediſh officer 


himſelf has not ventured to aver that ſuch were his mo- 
tives. Let us ſee how the ſuggeſtion is ſupported 


by the facts which actually took place. The afh- 
davit of the Engliſh officer, Captain Ommaney, gives 


this repreſentation of the matter: That on the 
« 7th of Auguſt 1798, his Majeſty's floop the Buſy, 
of 18 guns, in company with his Majeſty's cutter 
5 brig the Speedwell, of 14 guns, fell in with a fleet 
& of Swediſh merchantmen in the North Sea, under 
& convoy of a Swediſh frigate of war, of 24 guns: 
ce that his Majeſty's ſloop ran cloſe along-ſide the 


« Swediſh frigate, and the deponent having hailed 
e her, enquired where they were bound? That he 


c was anſwered, they were bound on a cruize ; that 


on the queſtion being repeated, they replied: * to 


ce the Spaniſh Sea; that at the time he ſo ran along- 


c fide the Swediſh frigate, he plainly ſaw that all her 


men were at quarters, and every thing cleared for 
& action, and the tompions out of the guns; that on 
« the deponent's informing them that he muſt exa- 


* mine the convoy, they replied from on board the 
te Sued 
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Swediſh frigate, that their orders were not to per- 
mit any Engliſh veſſel to overhaul the convoy; that 
the deponent perceiving the ſaid Swedyþ frigate 
cleared for action, informed the people on board 


her, that if they attempted to fire a ſhot, he was 


well prepared to receive them; and that if they did 
not immediately make a ſignal for the convoy to 


bring to, he ſhould immediately commence firing 


on the ſeveral ſhips of the convoy for that purpoſe.” 


Captain Ommaney then goes on to ſtate, that after 
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converſing a conſiderable time, and perceiving the 
Swediſh commander. did not mean to bring to, he 
ſaid he would fire a ſhot into the convoy, and that 
he might reſent it if he choſe; that the deponent 


was preparing to put this in execution, when the 


Swediſh officer begged he would ſtop, ſaying, he 
would ſend an officer on board, which he did; 
that the officer delivered tothis deponent a paper writ- 
ing (a), being a letter from the Swediſh commander; 
that the ſaid officer ſaid, he faw ſome boats boarding 
the convoy, and that the Swediſo captain had de- 
clared, that if they were not recalled, he ſhould fire 
upon them ; that the deponent then wrote to the 
Swediſh commander, acquainting him that a Briti/h 
officer had boarded one of the convoy, who reported 
that ſhe was bound to Cadiz, and had on board 
ſpars of ſufficient dimenſions to convert into maſts 


tor men of war, in conſequence of which he would 


in/i/# on taking the ſhip into port; and if the 
Swediſh Commander, did not think proper to pro- 
ceed with the whole of his convoy into the Downs, 


tor the purpoſe of their being there examined, he 


ſhould examine them at ſea ; on which the $wea/b 
commander agreed to go into the Downs,” | 
K & 4 On 
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On this ſtatement of facts, I am to determine 
whether the acquieſcence proceeded only from an ina. 
bility to reſiſt, or from an aſſumption of this very 
hazardous prudence on the part of the Swediſh com. 
mander, inducing him to diſobey the poſitive orders 
of his own Government, given proſpectively for the 
very caſe which had occurred. The firſt fa& that 
may be fairly aſſumed is, that all oppoſition was 
hopeleſs, The proportions of force are ſtated, from 
which, I think, it ſufficiently appears even to mere com- 
mon obſervation, that the diſparity was great—But J 
may till farther rely on the opinions delivered by naval 


- men, which are exhibited to the Court—and on the 


teſtimony of the Britiſp officer, who concludes the parti. 
cular repreſentation which I have before cited, by affert- 
ing his conviction, that the ſaid Szwedi/þ frigate would 


have forcibly and hoſtilely reſiſted the capture and 


detention of the ſeveral ſhips under her convoy, had 
the force of his Majeſty's ſhips been inferior to that 
of the Swediſh frigate; and he verily believes that he 
was prevented from ſo doing, ſolely by the ſuperiority 

of force. | 
To have declined a hopeleſs conteſt, is no impu- 
tation upon the courage of the Swediſb Officer; For it 
was not one of thoſe occaſions, if any ſuch exiſt, in 
which a man is to devote himſelf and his followers to 
certain deſtruction, without the chance of procuring 
any benefit to his country : Nor could it juſtly be 
deemed a diſobedience to his inſtructions; for an order 
to reſiſt force by force, muſt be underſtood to imply, 
that he had a force ſufficient to make and-maintain 
reſiſtance ; and if he had not, the order was no guide 
to his conduct. The conteſt was uſeleſs for protecting 
* the 
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the convoy, and equally uſeleſs for exciting the quel- 


tion between the two countries; becauſe a ſubmiſſion — 


compelled by the terror of force, muſt have all the 
legal effect that could have been attributed to the 
moſt bloody engagement. Suppoſe the proportiotis of 

force had been inverted, and the Swediſh frigate had 
poſſeſſed an equal ſuperiority, it would have ftill been 
equally the duty of the Swediſh Officer, ading upon 
the conſiderations of mere amity and prudence, which 
are aſcribed to him, to have declined an engagement; 
for all conſiderations of that ſort would have remained 
the ſame, whatever might have been the relative pro- 
portions of force—and if ſo, then this Officer muſt be 
ſuppoſed to be failing under inſtructions, which, under 
any aſſignable circumſtances, he felt it his duty to 
diſobey. 

Itis a little material, in conſidering whether this 
change of conduct took place, to conſider a little the 
time at which it muſt be ſuppoſed to take place. It ap- 
pears that his ſhip at firſt preſented herſelf in a ſtate of 


preparation for action. There had been abundant time 


for deliberation during his voyage, but no change of 
purpoſe ſeems during that period to have been 
produced. On the firſt appearance the Swediſh Com- 
mander puts his ſhip into a ſtate gf hoſtility : he aſ- 
ſerts his orders to reſiſt, and threatens to fire on the 
Engliſh boats. This is, I think, very unlike a volun- 
tary depoſition and abandonment of the deſign. A 
converſation enſues on a matter of etiquette, which 
has no immediate connection with the queſtion, Then 
comes the material fact, That the Sed Commander 
continues to act in all reſpects ſo much in conformity 
to his inſtructions to reſiſt, that Captain Ommaney 
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The put his ſhip about, deeming it neceſſary to ſi 
; — by force the claim which he had ate to — 
Nie. ſearch. He is provoked to make the declaration, that 
if the convoy were not directed to bring 'to, he 
| ſhould fire upon them. After this they conſent to 
come into the Downs, which is called an amicable 
agreement, But what is it? The only queſtion on 
which this ſort of treaty could operate, is as to the 
place in which the ſearch ſhould take place, whether 
in the Downs, or at ſea; not as to the thing itſelf, 
but as to the mode of conducting it, after the Swediſþ 
Commander had been reduced to abſolute ſubmiſſion. 
Looking to the relative force, and to the whole of what 
appears in the conduct of the parties, I cannot but 
accede to the concluſion exprefled by Captain On- 
maney, that the Swediſh Commander would have reſiſted 
the ſearch of the convoy, if the force of the Britiſh 
ſhips had been inferior to the Swediſh frigate. 
Two or three letters have been adverted to; 
firſt, the letter from the Stediſh Commander to 
Captain Ommaney, and another written by the ſame 
perſon, after the tranſaction, to the Admiral of the 
(O 7th Augult, port. The letter (a) to Captain Ommaney is in theſe 
79% terms: Being commanded by my Sovereign, the 
e King of Sweden, to take under convoy ſuch Suediſb 
* merchant ſhips, whoſe cargoes conſiſt of the pro- 
c duce of his dominions, and as ſuch, being per- 
ce fectly neutral, ought to paſs unmoleſted by all 
“e nations, I give my word of honour that all the 
ce merchant ſhips proceeding under convoy of his 
ce Swediſh Majeſty's frigate, have only ſuch goods on 
cc board; at the ſame time I declare, that I have his 


« Swediſh Majeſty's expreſs order, not to ſuffer = 
. = 0 
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te of theſe ſhips to be viſited, and if any attempt is 

„ made /o to do, to repel force by force. I hope no 
« haſty ſtep may diſturb the peace of two nations, 
« that have been ſo long united in the ſtrongeſt 
« friendſhip. If contrary to my expeCtation this 
« account of the cargoes of the convoy ſhould be 
« doubted, nothing is left to me to do, but to offer 
« to proceed with. the ſame to the Downs, and by the 
« deciſion of the two Courts have this important 
« controverly ſettled.” 


« ] have his Swediſh Majeſty's expreſs order not to ſuffer 
« any of theſe ſhips to be viſited; and, if any attempt 
te is made, to repel force by force ;** and then © nothing 
« is left for me to do but to accompany you to 


of the Swediſh Commander, that he was acting un- 
der irreſiſtible compulſion. To ſay, Nothing is 


can put upon theſe words, to admit that he yielded 
only to a ſuperiority of force ; for otherwiſe, that 
very thing was left for him to do, which was enjoined by 
the expreſs order of his Government, © he was to 
repel force by force,” the very meaſure for which he 
had been preparing, until the conteſt appeared hope- 
leſs, and he was induced under thoſe circumſtances to. 
ſubrait, 

The other letter, to which alluſion has been made, 
was ſent by the Swediſh Commander to the Admiral in 
the Downs (a), © Being commanded by his Majeſty the 


la /:r/en, to the places of their deſtination, ſuch 
* Swediſh merchant ſhips as are laden with neutral 
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Now I cannot but think, that when it is ſaid, 


* the Downs,” it is in effect an admiſſion on the part. 


left to me, that is, nothing in prudence; © no 
reaſonable option, is, under every conſtruction that 


Haag of Sweden, to accompany with his frigate the 


% goods 
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goods, and. to protect them from all violence and viſita- 


* tion, I was convinced from the reſpe& due to his 


% Majeſty's flag, that theſe merchants ſhips would be 


* ſuffered to paſs unmoleſted under its protection; fo 
* much the more as the perfect neutrality which his 
«© Majeſty obſerves during the preſent war, makes him 
ce refuſe protection to ſuch goods, as are confiſcable by 
« the exiſting treaties of neutrality. I have neverthe- 
* leſs had the moſt unexpected declaration from Cap- 
e tain Ommaney, who, with two of his Britannic Ma- 
« jeſty's brig cutters fell in with me in the ſouthern 
part of the North Sea, on the 7th of Auguſt inſtant, 
* that he had received orders to fire upon his Majeſty's 
* frigate, if permiſſion was not granted to viſit the 
« merchant ſhips under his convoy; and likewiſe 
C jnſiſted upon bringing one of the ſaid ſhips into an 
« Engliſh port, becauſe, as he would have it, ſome 


© ſpars, which had been on board this veſſel as ſpare 


“yards or topmaſts, ought to be deemed confiſcable. 
&« For this reaſon, I am come into this Road with his 
« Majeſty's frigate and the ſhips under her convoy.” 
Is not here a peremptory demand made by the Britiſh 
Officer, and a hard bargain of neceſſity ſubmitted to 
by the other. Captain Ommaney had received orders 
to fire, if viſitation and ſearch was not permitted ; he 
inſiſts upon vi ifs zation; and for this reaſon the Swediſh 
Officer comes into the Roads. 

Some reference has been made in an obſcure 
manner to the trial of this gentleman in Sweden on 


account of this tranſaction. In ſuch a ſituation, what 


could have been his defence ? Can I ſuppoſe it to be 
this, © You gave me miſchievous orders, and I thought 


proper to depart from them?” Muſt it not have 


been 
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been rather this, I was compelled by ſuperior force; 
| declined a hopeleſs conteſt, but you have every 
benefit of reſiſtance by this compulſion which was put 
upon me ? To have attempted to repel force by force 
under ſuch circumſtances, could have led only to the 
facrifice of the lives of brave men, who were willing to 
do their duty, as long as there is any proſpect of do- 
ing it with utility to the State; but whoſe lives it 
became the duty of their Commander to preſerve from 
a conteſt, in which the ſuperiority of force ren- 
dered all proſpe& of ſucceſs utterly hopeleſs.” 
Surely this was the natural defence for any man 
to reſort to, and that which is conformable to 
the facts. Any other defence, would have been folly 
and treaſon mixed up together, 

In a matter of this kind, I ſhould think myſelf guilty 
of very blameable levity, if I proceeded to paſs judg- 
ment, without feeling a very weighty impreſſion on my 
mind, from the magnitude of the queſtion. On wrong 
principles I think I cannot be accuſed of deciding, be- 
cauſe they are principles confirmed by the judgment of 
a tribunal, which is binding upon me. It is alſo no 
ſmall conſolation to me to conſider, that whatever ſorae 
particular perſons may think of theſe principles, they 
are principles moſt conducive to the peace and tran- i 
quillity of the world ; for no worſe ſtate of things can 
be known to the practice of nations in the conduct of 
their hoſtilities, than this, that when a country is unfor. 
tunately engaged in a war with any other, it muſt con- 
ſider itſelf as unavoidably at war with the whole world. 

In applying the principles of law to the facts of this 
caſe, I have only the ſupport of my own imperfect 
judgment. I ſhould have been glad if any ſuch dif- 
tinctions 
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tinctions had been pointed out, as could have juſtified 
me to vary the judgment which it is my duty to pro- 
nounce - but I can arrive at no ſuch concluſion. When 
and how this judgment may operate as to its ultimate 
effect, whoſe purſe may really ſuffer, is totally foreign 
to the legal conſideration of the matter. To future 
caſes the treaty which has been concluded between 
the two countries will ſupply a law, It has been my 
duty to apply the law, by which theſe nations were 
bound before the Treaty, and to which all other na- 
tions not parties to the Treaty, continue to be ſubject. 
Looking to the whole circumſtances of the caſe, and 
to the principles which it is my duty to apply, I feel 
myſelf compelled to pronounce the ſame judgment, 
which I was under the neceſſity of applying to the 
former caſe. | Condemned, 


— — . 
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Flag-eighth, al- zun 2.4 in 
Lesen n. I His was a queſtion on the admiſſion of an allegatio 


red.—Objedtion, on the part of Admiral Lutwidge, claiming his 
832 flag eighth in this prize, being a French frigate, of 
ops per ed by thirty. eight guns, captured on the coaſt of France by 


the Admiralty, his Majeſty's ſhip of war the Dart. 


were to be con- 


fidered as em- The allegation ſtated the appointment of Admiral 


loyed on a 


fine and je» Lutwidge to be Commander in Chief of his Majeſty's 
ow indev?n- ſhips employed in the Downs, 29th March 1799, 
A dbe Dou, That he ſo continued at the time of capture: That 


1 the limits of that ſtation or command in the Downs 


were always conſidered to be from the North deer 


— 
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land to Beachy-Head, on the Engliſh coaſt, and from 
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pe Capel on the Dutch coaſt to Dieppe : That his — | 


Maj jeſty s ſhip Andromeda was duly placed under his 
command by the Admiralty, 14th April 1800, and 
ſo continued to the 2d of Auguſt following: That on 
the 18th April 1800, Admiral Lutwidge ordered a 
ſquadron of ſhips to proceed off Dunkirk, under the 
ml of the Andromeda, Captain Inman : That 
the Andromeda having ſprung her bowſprit, was after- 
wards ordered by Admiral Lutwidge to leave the 
command to the Babet, and return to the Downs, and 
on her arrival was ſent off to the Little Nore, for the 
purpoſe of taking on board a bowſprit, with orders 
then to return to her anchorage in the Downs : That 
whilſt the Andromeda was at the Nore, the Lords of 
the Admiralty having a ſecret ſervice to perform 


againſt the force of the enemy then lying at Dunkirk, 
did (by orders termed moſt ſecret, 17th June 1800,) 
inform Captain Inman, that they had ordered the fire. 
ſhips, Waſp, Falcon, Roſario, and Comet, then lying 
at the Little Nore, to'put themſelves under the com- 
mand of Captain Inman, and directed Captain Inman 
to proceed to ſea, and perform ſuch ſecret ſervice, and 
return to the Downs with the ſhips and veſſels under 
his command, and to tranſmit an account of his pro- 


ceedings to the Admiralty : That Captain Inman pro- 


ceeded from the Nore to the Downs, and there con- 
ſulted with Admiral Lutwidge about the means of put- 
ting the orders into execution, and was by him ap- 
pointed to reſume the command of the ſquadron off 
Dunkirk, and failed on the 23d June for that pur- 
pole : That on the 24th June the Admiralty ſent a 
— to Admiral Lutwidge, requiring to be in- 

formed 
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formed if he had received any intelligence from Cap- 


— — tain Inmen, and that a correſpondence enſued between 


Tak 


Admiral Lutwidge and the Admiralty reſpecting that 
ſervice: That on the 25th June Admiral Lutwidge 


did, in conſequence of an application from Captain 


Inman, and with permiſſion of the Admiralty, diſpatch the 
Teazer and Boxer gun-brigs under his command to 
join Captain Inman, and by them ſent a letter to Cap- 


tain Inman, directing him, that in caſe the veſſels that 


were to join from the Nere ſhould not paſs through 
the Downs, he ſhould deliver to them the incloſed 
orders, firſt filling up the names, directing them to 
put themſelves under his command: That ſuch a 
practice of iſſuing blank orders to be filled up by an 
inferior officer is not unuſual: That in conſequence of 
theſe meaſures, the force under Captain Inman did 
proceed to attack the force of the enemy in Dunkirk 
Road, and finally ſucceeded in capturing the frigate 
in queſtion : That a communication reſpeQing the 
capture was immediately made to Admiral Lutwidge.” 
The allegation concluded by aſſerting Admiral Lut- 
widge's right, by virtue of the premiſes, to his flag 
eighth in the prize, as captured by ſhips under his 
command. 


On theſe facts, the King*s Advocate and Arnold con- 
tended—That it was not to be confidered as an expe- 


dition under the command of Admiral Lutwidge ; that | 


/ 


the orders of the Admiralty were not communicated 


to Captain Inman, through Admiral Lutwidge ; — that 
Captain Iman was to be conſidered as detached from 
his former ſtation by theſe immediate orders, and as 


being employed on a diftinct ſervice. 


On 
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On the other fide, Laurence argued—That the 
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capture was made by ſhips under the command of 


Captain Inman, who acknowledged himſelf to be at 

the time attached to the ſtation of Admiral Lutwidge, 

and to be acting under his command, and who did not 

oppoſe the Admiral's claim of the flag 8th : That the 

actual capture was made by the Dart, originally part 

of Admiral Lutwidge's ſquadron : That although 

Captain Inman was a ſhort time under the orders of the 

Admiralty only, with reſpe& to this'fervice, he did in 

paſſing through the Downs receive his orders from 
Admiral Lutwidge, to reſume his former command- 
over the ſquadron off Dunkirk ; and that the actual 
capture was made on that ſervice, by one of the ſhip, 
ſo put under his command by Admiral Lutwidge. 


JupcMENT. 
Sir Wm. Scott, —lf the chin for the flag eighth ſhould 


not be admitted in this caſe, it would, I think, conſtitute, 
in more reſpects than one, a very ſingular ſtate of facts. 
It would, in the firſt place, be an extraordinary cir- 
cumſtance, That a veſſel ſhould be acting under the 
orders of an Admiral, and yet that other veſſels acting 
under that veſſel, ſnould not be conſidered as ſubject 
to the ſame command; and 2dly. That the actual 


captor ſhould be a veſſel avowedly under the authority 


of the Admiral, and yet that other ſhips, who are only 
parties in the cauſe, as affording conſtructive aſſiſtance, 
ſhould, by their preſence, produce the effect of diſ- 
ſolving that connection, and defeat the claim of the 
flag eighth, which is founded upon it. I will not lay 


it down abſolutely, that notwithſtanding theſe appa- 


rent inconſiſtencies, ſuch a ſtate of facts might not by 
VOL. Iv. F F poſſibility 
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poſſibility exiſt, and perhaps, in ſome caſes, (for 1 will 
not aſſume to predetermine ſuch a point under all pol. 
ſible caſes) ju/ly exiſt ; but all the evidence ſtrongly 


diſpoſes me to conclude, that no ſueh facts exiſted in 


the preſent inſtance. It appears that after Captain In. 


man was appointed to this particular ſervice, by the 
Admiralty (a), he did not conſider himſelf as detached 
from Admiral Lutwidge's ſtation, at any time. Before 


the capture, he undoubtedly communicated with him; 
and he returns to his former command off Dunkirk 
under the Admiral's expreſs orders (b). The Board 


— 


* * „ — 1 — 
Moſt ſecret, 3 1) th June 1800, 

(a) Having ordered the commanders of his Majeſty's fire ſhips 
named in the margin, to put themſelves under your command, 
and follow your orders for their further procredings; you are 
hereby required and directed to take them and the ſaid ſhips un- 
der your command accordingly, and putting to ſea ſo ſoon as the 
Andromeda ſhall be ready, and wind and weather will permit, pro- 
eeed as expeditiouſly as poſſible off Dunkirk, and on your arrival 
there, uſe your beſt endeayours to take or deſtroy the frigates and 
other ſhips belonging to the enemy, which you may find in Dun- 
kirk Roads; and having ſo done or found it impracticable ſo to do, 
you are to repair with as little delay as poſſible, with the ſhips and 
veſſels under your command to the Downs for further orders, 


tranſmitting to our ſecretary an account of your arrival and pro- 


cee dings. 
Mem, 23d June 1800. 

(5) It is my direction that you proceed in the ſhip you com- 
mand, and reſume your ſtation as ſenior officer of his Majeſty's 
ſhips and veſſels employed in watching the enemy's ſhips off Dun- 
kirk, | 
And ſhould you in your way thither meet with the Vigilante 
hired Ivgger, charged with any diſpatches for me from Captain 
Mainwaring of the Babet, you are to onen aud peruſe them, and 
afterwards ſend them forward by ſaid lugger. . 
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of Admiralty correſponded with Admiral Lutwidee 
upon the ſubje& ; and the whole conduct of the 
Admiralty, and of the ſeveral parties manifeſtly 
ſupports the concluſion, that Captain Inman himſelf 
ſeems to have formed. I cannot but think that Admiral 
Lutwidge's authority is to be conſidered as continued 
over all theſe ſhips, and as operating upon them through 
the inſtrumentality of Captain Inman; who thought 
himſelf throughout the whole tranſaction, under that 


command, and is confirmed in that opinion by the Ad. 


miralty. Conſidering the authority of Admiral Lut- 


widge to attach on-this capture, I muſt pronounce this 


to be an admiſlible allegation. 


ORDER 
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ODER OF THE COURT. 
That in all caſes where the ſhips of the enemy ſhall 
be burnt, ſunk, or deſtroyed, and where proceedings 
are inſtituted, merely for the purpoſe of obtaining the 
bounty money; only one witneſs ſhall be examined, 
and that no copy of the interrogatories be returned 
annexed to the depoſition of the witneſs. 


ordered. That the ſame rule be obſerved in the 
caſes of captures of ſmall privateers under fifty 
tons. | | 


W. SCOTT, 


Aug. 5, 1803. 
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A 

Ovixe to the long continuance of the late war, and the ſuceeſs 

of the Britiſh arms, in all the operations that were directed 
againſt the colonial poſſeſſions of the Enemy, the caſes depending 
on the interpoſition of neutral merchants in the colonial trade, 
have been beyond example numerous, and particular in their 
kind.— As very many of theſe have occurred before the Court of 
Appeal, and as theſe deciſions are not likely to find their way 
to public notice, as authorities applied to any caſes now remain- 
ing to be reported in the Court of Admiralty ; it may not be 
unacceptable to thoſe, who are intereſted in prize queſtions, to be 
made acquainted with what has paſſed on thoſe topics, in the form 
of a note annexed to theſe reports. 

Since the conſequences of the colonial ſyſtem have formed 
ſo important a ſource of wealth and proſperity to the maritime 
ſtates of Europe, the general principle applied to caſes of this 
deſcription has been, that the fundamental maxim of the trade 
being founded on a ſyſtem of monopolizing to the parent ſtate, the whole 
trade, to and from her colonies in time of peace; it ts not competent 
to neutral ſlates, in time of war, to aſſume that trade on particular 
indulgencies, or on temporary relaxations ariſing from the flate of war 
that ſuch a trade is not entitled to the privileges and proteflion of a 
neutral charafer. The application of this general rule, however, 
has from time to time been qualified by ſome relaxations ; It is 
upon the extent and legal effect of theſe relaxations, rather than on 
the exiſtence, or fitneſs of the general principle itſelf, that the 
various diſcuſſions, which have taken place on theſe ſubjects, have 
principally been employed. 
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During the war between England and America, and the feversl 
powers of Europe, that interfered to foment thoſe differences, the 
principle was altogether intermitted—and on this ground, that 
France had profeſſed, a ſhort time before the commencement of 
hoſtilities, to have altogether abandoned the principle of monopoly, 
and meant, as @ permaneht regulation, to admit neutral merchants 
to trade with the French colonies in the Ve Indies. The event 
proved the falſehood of that repreſentation; but for a time the 
effect was the ſame : The Court of Admiralty of this country, 


did not, during that war, apply the principle, or interrupt the 


intercourſe of neutral veſſels in that branch of commerce, more 


than in any other. | 
Sobn after the commencement of the late war (a), the firſt ſet 6f 


inſtructions that iſſued, were framed, not on the exception of the 


American war, but on the antecedent practice, and directed cruizers 
* to bring in for lawful adjudication, all veſſels loaden with goods, 
the produce of any colony of France, or carrying proviſions or ſup. 
plies for the uſe of any ſuch colony.” The relaxations that have 
fince been adopted, have originated chiefly in the change that has 
taken place, in the trade of that part of the world, fince the eſta- 
bliſhnient of an independent government on the continent of Ame- 
rica. —In eonſequence of that event, American veſſels, had been 
admitted to trade in ſome articles, and on certain conditions, with 
the colonies both of this Country and of France. Such a permiſ- 
ſion had become a part of the general commercial arrangements, 
as the ordinary tate of their trade in time of peace, The com- 
merce bf America was therefore abridged by the Fforegaing 
inſlrufiont, and debarred of the right generally aſcribed to neu- 
tral trade in time of war, that it may be continued, with par- 
ticular exceptions, on the baſis of its ordinary eſtabliſhnient. In 
conſequence of repreſentations made by the American government 
to this effect, new inſtructions to our eruizers were iſſued, 8th Fan. 
1794, apparently defigned to exempt American ſhips, trading be- 
tween their own country, and the colonies of France. The di- 
rections were, © to bring in all veſſels loaden with goods, the produce 
of the French Weſt India andi, and coming direily from any port 
of the ſaid i/lands to any port in Europe.“ 

In conſequence of this relaxation of the general principle in fa- 


vour of American veſſels; a ſimilar liberty of reſorting to the colo- 
nial 


g 
A 
oy 

— 
1 

3 
a? 4 


Oe eee eee 


* 


enn 5 
* * oh 
, 1 883 


r 3 r 


APPENDIX, 


nial market for the ſupply of their own conſumption, was conceded 
to the neutral ſtates of Europe. To this effect, a third ſet of 
public inſtructions iſſued 25th January 1798, which recite, as the 
ſpecial cauſe of farther alteration, ** the preſent flate of the commerce 
of this country, as well as that of neutral countries,” and direct cruizers: 
« to bring in all veſſels coming with cargoes, the produce of any 
i/land or ſettlement of France, Spain, or Holland, and coming dire8ly 
from any port of the ſaid iſlands or ſettlements, to any port of Europe» 
not being a port of this kingdom, nor a port of the country to which ſuch 
ſhips, being neutral ſhips (a), bAonged.” 

Neutral veſſels were, by this relaxation, allowed to carry on a di- 
rect commerce between the colony of the enemy, and their own- 
country :—a conceſhon rendered more reaſonable by the events of 
war, which, by annihilating the trade of France, Spain, and Hol- 
land, had entirely deprived the ſtates of Europe, of the opportunity 
of ſupplying themſelves with the articles of colonial produce, in 
thoſe markets. This is the ſum of the general rule, and of the 


_ relaxations, in the order in which they have occurred. On the 


effect and extent of the law, to be extracted from the rule 
and the exceptions taken together, much argument has been 
diſplayed, and ſeveral important judgments have been deli- 
vered. 

On the illegality of the trade Between the colony, and the Parent State 
of that colony, a ſolemn deciſion had been pronounced in the Court 
of Admiralty, in the caſe of the Immanuel, Nov. 7, 1799, 2 Adm. 
Rep. p. 186. In that caſe, the Judge entered much at length into 
the nature of colonial eſtabliſhments, and adverted to the prohibi- 
tion intimated in the firlt inſtructions of 1793, as the Rule, 10 be 
applied in all caſes, which did not fall within the reach of any 
relaxation. In that inſtance, a cargo taken in at Bourdeaux, to 


(a) The port of the country of the veſe/ is here only men- 
tioned. The Court of Admiralty has, however, allowed the benefit 
of the ſame rule, to caſes of a neutral veſſel of one Country, going 
from an enemy's colony to the port of the owner of the cargo, 
being alſo a neutral port. Roſalie and Betty, in 2 Aam. Rep. 
p- 343, and other caſes. 
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be carried to St. Domingo, as aſſerted, on the actual account and 
riſk of neutral merchants, was condemned on the queſtion of law, 
And in the caſe of the Roſe, Young, from Holland to Guadaloupe, 
which happened on the ſame day, a trade between the country 
of one belligerent, and the colony of an allied enemy, were held to 
ſtand on the ſame footing (a). | 05 

In the variety of caſes tranſmitted to the Court of Appeal, from 
the Courts of Vice-Admiralty, other queſtions have ariſen, which 
have carried the diſcuſſion of this ſubject conſiderably farther, 

The leading judgment that has bean delivered on theſe queſtions, 
in the Court of Appeal, was in the caſeof the Mhilelmina, Otto, 26th 
Nov. 1801.—A Daniſh veſſel, taken July 1798, on a voyage from 
La Guayra to Leghorn, and carrying a cargo of colonial produce, 
claimed for merchants of Bremen. From the diſcuſſion of this 
caſe, may be ſtated moſt of the topics of argument, applicable 
to the general queſtion.— On the part of the Claimant, it was 
contended, that whatever authority might be aſcribed to the de- 
cifions in the war of 1756, they did not by any means determine 
the queſtion now before the Court.——They were caſes of neutral 
veſſels going to the colonies of France, at firſt, under ſpecial 
licences, and certificates of permiffion from the government of 
France ; which rendered them liable to be conſidered as adopted 
French ſhips. Though the ſame courſe of deciſions continued during 
that war, after the licences had been laid aſide, it was on the ſame 
view of things, that the fact of ſpecial permiſſion was equally 
notorious : the trade itfelf being in direct departure from the re- 
ſtriction, which had heretofore invariably excluded all foreign veſſels 
from the colonial trade of France. It was therefore a rule, not laid 
down at that time ſo broadly, as to comprehend all trade with the 
colonies of the enemies generally, but founded on the ſpecial 


— * 
— 


tn. — 


(a) Under this principle muſt be reckoned, the trade between 
the ſettlement of cne enemy, and the colonial poſſeſſion of an allied 
enemy. The New Adventure, Lords, Nov. 26, 1801, being the 
cafe of an American ſhip and cargo of ſlaves, taken on a voyage 
from the French ſettlement of Goree, to the Havannab. Condemned. 


Alſo the Oxolm, Lords, 11th March 1802. 
fact 
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fact of the previous reſtriction of the French ſyſtem, From this 
circumſtance aroſe a material diſtinction, in favour of the preſent 
caſe. No ſuch reſtrictions have been ſhewn to be common to the 
colonial ſyſtem of Spain : On the contrary, in that ſame war, a claſs 
of caſes were uniformly reſtored, in which, produce brought 
immediately from Monte Chriſti, was proved to have come origi- 
nally from the Spaniſh parts of St. Domingo, while the produces 
taken from the ſame place of general depoſit, but coming ori- 
ginally from the French poſſeſſions, was condemned. So long 
ago, therefore, as the war of 1756, neutral traders appear not 
to have been precluded from purchaſing the produce of the colo- 
nies of Spain in the Weft Indies. In the ſame manner, before the 
date of the preſent hoſtilities with Spain, a direct intereourſe had 


been permitted to Engliſb veſſels, and ſhips of other nations. The 


fact, therefore, on which the old rule is founded, totally fails. 
A material difference preſents itſelf alſo, in reſpect to the motives, 
under which the rule has been eſtabliſhed. Originally, the preten- 


| fions to exclude all neutrals, was uniformly applied on the part of the 


belligerent; by which, the effect of redueing ſuch ſettlements, for 
want of ſupplies, became a probable iſſue of war: now, ſince the 
relaxations have conceded to neutral merchants, the liberty of car- 
rying thither cargoes of innoxious articles, and alſo of withdrawing 
the produce of the colony, for the purpoſe of carrying it to theirown 
ports - noa, to reſtrict them from carrying ſuch cargoes dire#ly to 
the ports of other neutral ſtates, becomes a rule, apparently capri- 
cious in its operation, and one of which the policy is not fo evi- 
dent. From the Northern nations of Europe, no apprehenũons are 
to be entertained, of a competition injurious to the commercial 
intereſts of our own country. To exclude them from this mode of 
traffic in the produce of the enemy's colonies, is to throw a farther 
advantage into the hands of American merchants, who can with 
greater eaſe import it firlt into their own country, and then ſend 
it on by re-exportation—a courſe of trade which affords no means 
of detecting, whether ſuch re- exportation is in fact, a fair 
tranſaction, originating in freſh ſpeculations on commodities al- 


ready (a) imported, and become part of the national ſtock —or 
whether 


M—— 


(a) The meaas of aſcertaining the truth and fairneſs of ſuch 
importation, is a matter expoſed to conſiderable difficulty. Caſes 


on this ſubject are, The Polly, Laſty, 2 Adm. Rep. page 361, The 
(413 Mercury 
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whether it is only a fraudulent mode of e the continyance 
of the firſt illegal deſtination. 

Taking the preſent caſe, therefore, to be entirely beſide FR 
principle of thoſe precedents * 1756, and free from any miſchief 
intended to be guarded againſt by that train of decifions.—Putting 
theſe precedents out of the queſtion, —From what quarter is the 
law of condemnation to be derived? In the American war, no ob- 
ſtruction was given to a free trade with the colonies of Spain. The 
inſtructions which have iſſued during this preſent war, contain 
no ſuch rule; in thoſe of 1793 and 1794, the Spanifs colonies 
were not mentioned ; thoſe of 1798, are ſcarcely applicable to 
this tranſaction, in point of time, but even they preſcribe no rule 
of condemnation to the Court. They direct only © the bringing 
in,” leaving it to the Court to apply the rule of deciſion, that 
ſhould be fairly deducible from the law of nations. No ſuch rule 
has ever yet been applied to trade with the colonies of Spain. If 
- It were deemed fit and proper to eſtabliſh ſuch a rule, it isequitable, 
at leaſt that there ſhould, be ſome notification, before it can be 
enforced to the confiſcation of valuable properry—which neutral 
merchants 'may reaſonably think themſelves at liberty to employ 
in a trade, not pronounced illegal, either by public declaration, or 
by the antecedent practice of this Court. 

On the part of the Captors.—The queſtion 1 in this caſe, is, whe- 
ther the ſhip and cargo were engaged in a lawful trade—being 
taken on a voyage from-the colony of Spain, to a port in Europe, 
not being a port of this kingdom, nor of.the country, to which 
either ſhip or cargo belongs ? If that cannot be mantained, the pe- 
nalty of confiſcation will follow, not from any particular inſtrue- 


— 


Mercury, Lordi, 13th Jan. 1802, an American veſſel, bringing 

a cargo of produce from the Havannah, merely touching in Ame - 

rica for freſh papers, without landing the cargo, or paying duties, 

and failing again on a voyage to Hamburgb. —Ship and cargo con- 
demned, 

The Eagle, Weeks, an American ſhip from Bilboa to the Havan- 


nah, laden with a cargo of bar iron and nails, Lords, May 18th, 
1802. The ſhip had touched at Philaaelphia for repairs ;—the cargo 


had been entered for exportation, and had afterwards been taken on 
board again —The Court directed further proof to be made of 


the nature of the .. into America. 


tion, 


APPENDIX, 


tion, but under the general law 'of nations; which, when it has 
diſtinguiſhed what is an unlawful trade in time of war, inflicts the 
nalty of confiſcation, as the ſanction by which alone the prigci- 
ples of that ſpecies of law are to be enforced. If it were by the 
inſtructions alone that this queſtion was to be decided, there might 
be ſome ground far demanding, from whence the penalty of conſiſ- 
cation 1s derived; fince they make no mention of it, The important 
fact however 1s, that the inſtruct ions do not conſlitute the law ; they 
have none of the characteriſties that would accampany them, if 
they had been ſo intended; they neither ſpecify the puniſhment, 
nor deſcnbe the ſeveral ſituations, to which the penalty of confiſ- 
cation has been already applied ; they contain nothing relative to a 
trade to the colonies, —which has, however, both in this Court, 
and in the Court of Admiralty, been conſidered as falling equally 
within the penalty of the law; 2d Adm. Rep. p. 208 ; The inſtrue- 
tions are not circulated to foreign ſtates by general notification, 
nor even delivered to our own cruizers ; they are, therefore, ma. 
nifeſtly deficient in the eſſential qualities « of a law,and are to be ta- 
ken only as ſo many declarations, of the degree in which the Exe- 
cutive Goverament is, from time to time, diſpoſed to remit ſome 
part of the full right, accruing under the general principle of law. 
To what then can the Court look for its authority on this ubject, 


F berter than to the deciſions of this Board, on the very ſame queſ- 
. tion preſenting itſelf, in the war of 1756. At that period, there 
; were no inſtructions, in which the principle was laid down; yet 


then the Court did not heſitate to eome to a concluſion, on the il- 
legality of ſuch a trade, 

The general rule, that neutrals cannot legally trade to the colonies 
of belligerents, is indeed deducible, from the moſt clear and admittgd 
principles of the law of natjons.—4 belligerent has a right, ſo far 
as his enemy only is concerned, to diſtreſs, and even to annihilate, 
the commerce of the enemy. That right i is, however, reſtricted by 
another, belonging to neutral nations, viz. the rignt to carry cn 
their accuſtomed trade. But the colonial trade being a branch of 
commerce, from which neutrals are excluded in time of peace, they 
can ſuffer no injury, by not being allowed to engage in it during 
hoſtilities. On the contrary, it is their known duty to abſtain from 
ſuch a trade; inaſmuch as it is an obvious and undoubted principle of 
general law, that neutrals are not to interpoſe in war, ſo as to affard 
to one enemy a manifeſt aid or relief from the preſſure of his adver- 
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ſary—boſtem hoſli imminenti eripere, This is as an adinitted princi 

in reſpect to its intrinſic fitneſs and propriety, whatever difference 
of opinion may ſometimes ariſe, as to the particular circumſtances, 
which are neceſſary to warrant the application of it. In many 
inſtances indeed, it may be difficult to diſcriminate between the trade 


aſſumed by neutrals in conſequence of war, and th: ordinary ſtate of 


their commerce. But the univerſal principle of reſtriction, on which 
the colonial ſyſtem of Europe is built, puts the queſtion of fact on 


this point beyond all doubt. : 
The principle of monopoly (a) is as evident and notorious as the 


exiſtence of the colonies themſelves. If, under this ſyſtem, neutraly 
| are 


—— 


4 
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(a) The ſyſtem, which has prevailed amongſt the nations of 
Europe, of holding their colonics incommunicable, (as it is expreſſed 
by Governor Pownal), is ſo notorious, that it may appear ſuper- 
fluous to refer to any particular authorities, eſpecially thoſe of a 
remote period. It may, however, be not altogether without its 
uſe, to collect ſome of the more public expreſſions of this general 
policy, which tend to make it in ſome meaſure a part of the 


relative ſyſtem of European politics, and as ſuch, more fit to become 


the foundation of a principle of public law. In the very com- 
mencement of theſe eſtabliſhments on the part of Spain, in 1506, 
when the India Houſe was firſt eſtabliſhed at Seville, the trade 


appears to have been kept principally in the hands of Government, 


with leave however fo native Spaniards, and even to foreigners in 
partnerſhip with native Spaniards, to ſend merchandize to the V 
Indies, in Spaniſh bottoms only.—Ander/on's Hiſtory of Commerce, 
vol. i. p. 334+ In 1539, ſecurity was directed to be taken at HBiſ. 
paniola, © to enter the cargo at Seville,” | | 
At the treaty of Munſter (a), Mr. Baſnage ſays, : The commerce 
of the Indies occaſioned greater difficulty ; The Dutch demanded 
an entire liberty of trade to all in the poſſeſſions of Spain. But 
it was objected, that ſuch a liberty would be contrary to the laws 
of Spain; that not only rangers were excluded from this com- 


merce, as in their treaties with England, but even many of the 


ſubjects of Spain—namely the inhabitants of the provinces of /taly 
and Flanders. It was at laſt agreed, that the excluſion ſhould be 
reciprocal, that the Spaniards ſhould not trade to the places in the 
Eaft and Weſt Indies, in the poſſeſſion of Holland; and that m | 
Dutc 
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are without injuſtice, and without complaint on their part, rigo. 
rouſly excluded in time of peace, on what ground can they claim 
to be admitted in time of war, ma in conſequence of the diſtreſs 
felt, or apprehended, from the arms of the adverſary ? The produce 
of the colonies, is become a moſt important article of national re« 


— 


— — 


Dutch would ſubmit to the ſame reſtraints.” Annales des Prov. Unies, 


Vol. i. p. 55. Vide alſo the Treaty of Munſter. There was alſo 


a $paniſhOrdonnance 22d June 1673, bywhich it is declared, * that 
ſuch as ſhould make invaſion, or trade without licence in the ports of 


the /ndies, ſhould be proceeded againſt as pirates“. Polit. Reg. p.2 1 1. 

So in the aſſiento treaty between France and Spain, there was alſo 
| a ſpecial clauſe, for the admiſſion of * ſuch merchandize into the 
ports of the Spaniſh colonies, as ſhould be taken prize in thoſe 
ſeas from the enemies of France, Slaves, ſo taken, might be ſold 
as part of the number under agreement. But merchandizes of 
other kinds, which were always prohibited, were to be ſent to Car- 
thagena and Porto Bello, to wait till the public fairs, and there to be 
ſold under the inſpection of the public officers of the Spaniſh go- 
yernment.”” Abreu. 302. 


By a treaty between England and France, A. D. 1686, « The 
ſubje&s, inhabitants, &c. of each king, ſhall abſtain from trading 
or fiſhing in any of the American poſſeſſions of the ſaid kings, and 
ſhips found trading contrary to this agreement, ſhall be confiſcated 
together with their lading. Collect. of Treaties, 1732. Vol. i. p. 246. 

In the Treaty of Utrecht.—* There ſhall be reciprocal and per- 
fe liberty of navigation and commerce, through all the dominions 
of England and France, in Europe, Ibid v. 344. 

In the ordinance of France 1720.—Le Roi eflant informe que 
le commerce ęſſi unger continue dans quelq'unes de ſes colonies, non ob ſtant 
ler defenſes, que ont efl# faites par difſerentes ordonances et reglements, 
et notamment par celui du 20 Aout. 1698 ; et 49 re. empecher la 
continuation de ce diſordre, et conſerver en entier d 2 ſes ſubjefs le com- 
merce de toutes ſes colonies, Ordonne, Sa Majeſts d tous ſes officiers 
capitaines commandant ſes vaiſſeaux, de courre fur les vaiſſeaux, barques 
el autres batimens de mer, tant Francois, qu'eftrangers faiſant le com- 
merce eflranger a ſes colonies de Þ Amerique, de les reduire par la force 
des armes, et de let prendre et emmener dans Þ iſle la plus prochaine, Ce. 
Code des Priſes, v. 2. p. 1174. 1188, 

ſource» 
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3 to nations poſſeſſing ſuch-eſtabliſhments : The ſupply to be 


afforded to the colonies, is alſo gſential to their preſervation. The 


interruption of this intercourſe operates to deſtroy theſe reſources, 
as well as to compel the ſurrender of theſe poſſeſſions, in which 
it is that maritime States are moſt vulnerable. Out of this dif. 
tinguiſhing and peculiar character of the colonial trade, the 
general principle has grown, that neutrals are not at liberty to 
interpoſe in it in time of war. But it is ſaid, . there have been re- 
laxations, and it 1s therefore not to be inferred, that the-old ſyſ⸗ 
tem would be again reſumed, without notice and public decla- 
ration”. In the contrary, the old Rule is to be taken as the ſtanding 
principle, from which no relaxations are to be preſumed, or ex- 
tended, beyond the fair meaning of the terms in which they are 
conveyed. The relaxation as to France, during the American war, 
ſtood upon the peculiar ground of an aſſerted change of ſyſtem, 
which proved afterwards to be but a fallacious and temporary 
expedient (a). As to the £»anth colonies in that war, Spain was 


ſcarcely engaged in the war long enough to bring them under 


conſideration. In the preſent war inſtructions have iſſued imparting 
a meaſured relaxation of the principle, as far as particular conſidera- 
tions ſeemed to require: Since none of thoſe extend to the permiſſion 
of a trade like the preſent ; the conſequence will be, that this 
tranſaction deriving no protection from any of the inſtructions, 
falls back into the general law, and is by that lubject to condem. 
nation. 

The judgment of the Court was delivered by the Lord Chancel- 
lor, to the following effect: The queſtion in this caſe bas been 
accurately: ſtated to be, whether the ſbis aud cargo were taken in a 
lawful trade, going from a colony of Spain to a part of Europe, nat 
being a port of this kingdom, nor of the country to which either the Mid 


r 8 
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(a) In the ſame manner, after the termination of the late war, 
fo early as 2 iſt Dec. 1801, public notice was given at the Ha- 
rannah, and circulated in the American papers, * That neutral 
traders would no longer be admitted into that port. „ See alſo, a 
letter of the intendant of Louiſiana to the American States 16th Cd. 
1782.— As long as it was neceſſary to tolerate the commerce of 
neutrals, which is now aboliſhed. Polit. Regiſt, vol. ii. p. 34. 
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& cargo belongs ? In the courſe of the diſcuſſion, ſome obſervatiang 

have been thrown out upon the policy of applying any reſtrictiong 
to ſuch a trade But the queſtion for this Court to conſider is, 
not whether the executive Government has done wiſely in reſtrain- 
ing the relaxations within certain limits, but whether, by the law of 
nations, this ſhip and cargo, not falling within the reach of theſe 
relaxations, are liable to confiſcation, It has been diſputed alſo, 
« whether by the colonial ſyſtem of ain, a foreign merchant might 
not have been permitted to engage in ſuch a trade in time of peace”. 
On this fact, the Court is diſpoſed to hold it to be notorious, - 
that ſuch trade would not have been allowed. It was the duty, of 
thoſe propoſing to derive any benefit from ſuch a permiſſion, to 
have proved it to have exiſted: That not having been done, the 
Court thinks Ig ſelf juſtified i in holding as a notorious fact, that ſuch 
a trade in time of peace would not have been permitted. 

The queſtion 1s then, Whether property taken in ſuch a voyage is 
liable to confiſcation ? It has been repeatedly determined at this 
board, I hat neutrals are not at liberty to engage in a trade with the 
colony of the enemy in time of war, which is not permitted to foreign 
veſſels in time of peace. Although the inſtructions of 1793 could 
not be ſaid to make property ſo engaged liable to confiſcation, if 
it were not ſo by the general law ; it will not be too much to attri- 
bute to thoſe inſtructions, to ſay, that they are to be taken as proof, 
that the Government of this Country underſtood ſuch to be the 
law of nations, at the time when thoſe inſtructions iſſued. From 
the conduct of France alſo, in opening the ports of her -ofontes a 
ſhort time previous to the breaking out of the American war, for 
the purpoſe of avoiding the application of this principle, it is miani- 
feſt, that the principle itſelf was thoroughly underſtood, by that 
Government, to be agreeable to the law of nations, 

Taking the rule then to proceed from a known principle of public 
law, the queſtion will be, whether there have been any ſuch relax. 
ations of the general rule, as will embrace the circumſtances of this 
caſe, To the practice of the laſt war, it is needleſs to advert, ſince 
that reſted ſolely on the peculiar circumſtances, which have been be- 
fore hinted at, in the conduc of France. If any protection can be 
derived from the inſtructions of the preſent war, it muſt be from 
thoſe of 1794 or of 1798. If neither of theſe can be ſaid to apply, 
the conſequence will be, that the caſe, n under the general 
rule, will be liable to confiſcation, 

By 
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'By the inftruions of 1794, it is not eaſy to conceive how any 
protection can be afforded to this cargo. It has indeed been urged 
in way of argument, that the colonies of Spain are not mentioned 
in thoſe inſtructions. On that circumſtance it is obſerrable, a; 
far as it can be thought to operate favourably for the preſent caſe, 
that it was at leaſt obvious to expect, that the ſame principle 
which was applied to the colonies of France, would alſo be applied 
to other countries becoming enemies, and holding colonies and 
ſettlements of a ſimilar nature Without dwelling however on that 
argument, it is more important to obſerve, that it is not the inftruc. 
tions which impoſe the penalty of confiſcation—They only direct 

eruizers to bring in “ tor legal adjudication,” and then the queſ- 
tion ariſes—Whether under the law of nations, the penalty of confiſca- 


tion does not attach, If the inſtruct ions of 1794, do not protect 


property taken in ſuch a courſe of trade; If thoſe of 1798 are to 
be referred to, they expreſsly direct, © the bringing in of ſhips, coming 
with the produce of any colonies or ſettlements of France, Spain, or the 
United Provinces, to any port of Europe, not being a port of this king 
dom, nor a port to which the ſhip belongs.”? 
This is the caſe of a Daniſh ſhip going from La Guyara to L- 
born, with a cargo, the produce of the Spaniſh ſettlement, and 
claimed for merchants of Bremen, It is, therefore, a caſe not in- 
cluded in the relaxations of either of theſe inſtructions, but falling 
under the general law. It has already been pronounced to be the 
opinion of this Court, that, by the general law of nations, it 
is not competent in neutrals, to aſſume, in time of war, a trade 
with the colony of the enemy, which was not permitted in time of 
ace; and under this general poſition, the Court is of opinion, 


that this ſhip (a) and cargo are liable to confiſcation, 0 


(a) On this part of the judgment, it is to be obſerved, that 
the terms apply as well to the ſhip as to the eargo ; and in the 
printed caſe of the appellant, the ſhip was by miſtake repreſented 
as condemned, and as forming part of the appeal. In the ſentence 
of the Court below, however, the ſhip was reſtored, and there does 
not appear to have been any appeal from that part of the ſentence, on 
the part of the captor. So, in the caſe of the Jonge, Thomas, Lords 


Nov. 1801, 3 Adm. Rep. p. 233, although the terms of the Court 
were 


m4 + 
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mined of ſimilar voyages, ſubſequent to the inſtructions of 1793» 


On the authority of this deciſion, ſeveral caſes (1) were deter. (1) Volant, 


om, and 


other caſes, 


At the ſame time a claſs of cauſes was reſerved for farther argu. Dee. 80x. 


ment, in which the whole tranſaction had taken place, prior to 
the iſſu ing of the inſtructions of Nov. 1793. In the caſe of the 
Charlotte, Coffin, an American veſſel, taken on a voyage from Cayenne 
to Bourdeaux, Odober 1793, this matter came again under diſ- | 


cuſſion. On the part of the claimants it was argued, that how- 


ever ſound the principle might be, of not permitting neutrals, in 
time of war, to engage in any trade with the colonies of the enemy, 
which was not permitted in time of peace; it was not ſo obvious 
and known in practice, as to fix on neutral merchants an obliga- 
tion of preſuming, that it would neceſſarily be re-eſtabliſhed at 
the commencement of this war” in oppoſition to the intermediate 
practice, that had prevailed. Veſſels engaging in ſuch a trade, 
prior to any declaration of the intention of the Belligerent, ſtood 
on a much more favorable footing, than thofe ſo employed after 
the inſtructions of 1793; ſince thoſe inſtructions conveyed an admo- 
nition to neutral merchants, to abſtain from ſuch a trade, as was 
then marked out, as a juſt cauſe of ſeizure at leaſt. On this diſtinction 
it was contended, that, conſidering the changeable ground on 
which the principle was firſt eſtabliſhed in 1756, and the apparent 
: 4 abandonment 
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were general, attaching as well on the ſhip as on the cargo, yet 
that voyage having been of ambiguous origin, commencing at 
Amſlerdam, but touching at Embden, it was not preciſely a 
judgment on a ſhip going ſingly from a neutral country to the colony 
of the enemy. Owing to theſe circumſtances, in the Nancy, 
Benjamin, Dec. 19, 1802, an American ſhip going from La Guyara 
to Hamburgh, it was for ſome time diſputed, whether the Court had, 
in any precedent, pronounced the penalty of confiſcation on the 
ſhip, in ſuch a voyage; or whether the favourable diſtinction ad- 
mitted by the Court of Admiralty, in the Minerva, 3 Adm. Rep. 
p. 232, was not to be applied. The Court was ſtrongly impreſſed 


with a notion, that the penalty had been enforced, holding it clearly (a) Volant, 


13 


to be within the ſame principle. In adverting to other (a) caſes Beſſom, Dec. 


determined after the Milbelmina on the authority of that caſe, it ap- 
peared, that in ſeveral the ſhip had been condemned. The principle 
was accordingly underſtood to extend to the ſhip as well as the cargo» 


4 


1801. 
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\ 
abandonment of it during the laſt. war, there was enough to eti 
tle the claimant to the benefit of a juſtifiable Snonnce, to to pro. 
te& this property from confiſcation. 
On the other fide, it was contended, by arguments which hve 
been conſolidated in the argument of the preceding caſe; that the 
principle was ſufficiently obvious, as a principle of public law 
without any inſtructions; that relaxations were to be confined to 


the circumſtances of the war, that had given riſe to them, and that 
neutrals were not to preſume they would be continued. On 


the 2gth March 1803, the Court of Appeal pronounced the 


(r)St. Domingo. 


2) Sir William 
rant. 


(2) Lords, 
Dec, 10, 1801. 


ſhip and cargo ſubje& to eondemnation; by the ſame judgment alſo 
were condemned the Jeruſba, Giles, and the Betſey, Kinſman, 
caſes, under fimilar circumitances, as to the time of capture, and 
reſerved on the ſame queſtion. - 

By theſe. deciſions, the legality of voyages from the colonies of 
the enemy to neutral ports in Europe, not being the ports of the 
proprietors of the ſhip or cargo, nor a port of this kingdom, i is 
fully eſtabliſhed. 

On the ſame principle, in the Lucy, Glover, 18th May 1802, 
a Swediſh ſhip and cargo, taken 1799 on a voyage from a French 
colony, to a port of America, was pronounced ſubject to condemna- 
tion. In this caſe a reference had been made to the caſe of the Sally 
Heſs, and the Hefor, Smith, American (hips, taken on a voyage 
from a French (1) colony in the Yz oft Indies, to the neutral iſland of 
Ft. Thomas, and reſtored, 

Judgment was pronounced by the Maſter of the Rolls (2), to 
the following effect In the Sally, Heſs (a). The Court thought 
they were going farther, than they ſhould have been diſpoſed to go 

if 


— 


(a) In the Sally, Heſs (2), an American ſhip taken on a 
voyage from St. Domingo to St. Thomas in 1794, it had been 
contended, that it was a caſe not within the inſtructions of 1794, 
by which the former and more extenſive prohibition in the 
inſtructions of 1793, had been revoked, before the commencement 
of this tranſaction; that the inſtructions of 1794, directed only the 
bringing in“ of ſhips bound to k wh that the produce in this 


inſtance, was not carried out ot the V of Indies ; that there bad 
been 
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if it had not been for the authority of the He&or, Smith (a). Now (a) 5 July 


we are required to go farther, In neither of thoſe caſes, was the 1500, 


produce of the colonies carried out of the Veſt Indies. If an Ame- 
rican veſſel would not be permitted to trade from St. Domingo to 
Sweden, there can be no reaſon why the ſame rule ſhould not be 
applied to a Swediſh veſlel, trading between the colony of the 
Enemy and America. Condemned. 


— 22 — — 


been a ſimilar caſe in 1 800, the Hedtor, Smith, taken on a voyage 
from a French colony to $S!, Thomas, in which the Court had decreed 
reſtitution, 

On the part of the captor, it was contended, in conformity to 
the general argument, that no inſtructions were neceſſary to eſta« 
bliſh the illegality of a trade like the preſent, not permitted in time 
of peace; that if ſuch a diſtinction as was here advanced, could be 
allowed, it would tend to eſtabliſh a depot in the neutral iſland of 
St. Thomas or St. Croix, from whence a trade might be carried 
on to any part of the world, entirely fruſtrating the reſtraints, that 
had been pronounced ſtill to attach, on a trade with the colonies of 
the enemy. 


The judgment of the Court was — by the Maſter of 
the Rolls, to the following effect: — It appears, that in the Hector, 
Smith, taken on a voyage ſimilar to that in the preſent caſe, from 
a French colony to St. Thomas, reſtitution took place; and in 
other caſes, it has been the intimation of perſons compoſing this 
board, that ſuch a voyage was not illegal. Under theſe precedents, 
the Court is diſpoſed to think there muſt be reſtitution ; whatever 
might be our own opinion, if the queſtion were res integra before 
us, 
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MA | 
( Tranſlated from the Spaniſh.) 


CONTRACT entered into between Meſſrr. Eſteban Fer- 
nandes de Leon, Intendant of his Majeſty's armics, and 
of the royal revenue ariſing within the province of Cara- 
cas, and the diſiris thereof, and William Robinſon, 


Ter there ſhall be purchaſed, by Meſſrs. Robinſon, Phillips, 

and Corſer, forty thouſand quintals Carinos tobaceo, at pre- 
ſent depoſited in his Majeſty's warehouſes, {to wit. eight thou- 
ſand quintals in Porto Cabello, two thonſand in La Guayra, four. 
teen thouſand in Guayra, and the remainder in Barinas ; the whole 


of the firſt quality, &c. &c. 


That the ten thouſand quintals of tobacco, which are now in 


Porte Cabello, and La Guayra, ſhall be paid for (at rates ſpecified); 


the whole to be free of export duty. 


That twenty-four thouſand quintals ſhall be exported from Porto 
Cabello, two thouſand: from La Guayra, and fourteen thouſand 
from Guayrara; the whole of which ſaid tobacco are to be received 
in his Majeſty's ſtores, in the aforeſaid ports, : 


That the entire quantity of the ſaid*tobacco ſhall be exported 
within three years, commencing from the iſt of OZober next en- 
ſuing the date of theſe preſents, in manner following : Four thou- 
ſand quintals, within the term of ſix months; four thouſand other 
quintals, within the term of other ſix months; ſix thouſand quin- 
tals, within the term of other ſix months; fix thouſand quintals, 
within the term of other fix months; and the remainder of the 
tobacco, within the third year. Provided always, nevertheleſs, 
and it is hereby underſtood, that the ſaid Meſſrs. Robinſon, Phil. 
lips, and Corſer, ſhall be at liberty to export the whole quantity 
of the ſaid tobacco, at any time within the ſaid term of three years 
they may deem moſt convenient and expedient, they taking care 


to give due advice thereof to the intendancy, in order to enable 
the 
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the conveying of the ſaid tobacco, to the port of Cabello, from 


of the contract. 


It ſhall be at the option and diſcretion of Meſſrs. Phillipe, Corſor, 


and Robinſon, to export in preference, the tobacco depoſited at 
Porto Cabello, and La Guayra, prior to that of Guayana, if more 
ſuitable and advantageous to their intereſt, 


The amount of the tobacco ſhall be * for in the following 


manner, to wit: One: fifth part in flour, and the remaining four- 


fifth parts in dry goods, or Spaniſh or Portugueſe gold or ſilver ſpe- 
cie, of half an ounce weight, and of lawful currency; and it is 
farther covenanted and agreed, That in the firſt year there ſhall 
not be imported more than four thouſand barrels of flour in a pay- 
ment for the ſaid tobacco, proportioned to the conſumption of the 
country, ſo that no loſs may ariſe to, or be ſuſtained by his Ma- 
jeſty's revenue, in the ſale of the ſaid article, by reaſen of teo large 


a ſupply thereof; And it is further covenanted and agreed, that in 


the importation of flour, ſpecie, and dry goods ſo to be made in 


barter and exchange, for the ſhipment and exportation of the to- 


baccos aforeſaid, it ſhall not be neceſſary exactly to adhere to the 
payment thereof, in fifth parts; but that the ſaid purchaſer ſhall 
be at liberty to pay for the ſaid tobacco in dry goods or ſpecie, as 
they may find moſt advantageous and convenient to their intereſt ; 
provided, that in the iſſue of the preſent contract, the fifth parts 
correſpond as hereby ſtipulated, ſo that in the event of an exceſs or 
deficiency of twenty or thirty thouſand dollars, in the articles of 
flour or dry goods, or ſpecie above ſtipulated, it is not to be con» 
ſidered as in violation or infringement of this contract. 


That the flour ſhall be of ſuperfine quality, and each barrel 
3 arrobas weight, and be delivered at the rate of ſeventeen dol. 
lars per barrel, for all ſuch as ſhall be imported in payment of ſaid 
tobacco, within the term of nine months next enſuing the day of 


the date hereof, and fixteen dollars per barrel for all ſuch as are im- 


ported ſubſequent to the ſaid nine months, aud during the term 


of the preſent contract; the whole of which flour ſhall be free from 
import duty. 


vol. iv. (B] | That 


whence the ſame 1s to be taken — in conformity to the terms 
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That the dry goods to be given in n. the ſaid tobac- 


co, {ball be as follows: (ta wit.) 


Platillas, britannicas, creas, fo Sud ind firipes, Ruſſia 
ſheeting, hefſians, or crudas, Ofnaburg bramantes, &c. for which 
the following prices are to be given, &c, And in caſe his 
Majeſty's revenue officers ſhall refuſe to receive any other goods 


than thoſe ſtipulated for in this contract, in payment of the ſaid 


tobacco, then, and in ſuch event, the ſaid Meſſrs. Phillips, Corſer, 
and Robinſon, ſhall be at liberty to export ſuch rejected goods, 
free from any import duty, paying for the amount of tie tobacco, 
in the articles and at the prices agreed for in this contract, or in 
ſpecie ; the importation of the whole of which ſhall be free from 


duty. 2 | 2 
That each parcel of tobacco exported, ſhall be previouſly paid 


for, within the terms ſtipulated in the preceding artieles; and the 


flour, and dry goods, that are to be given in payment for the 
twenty - four thouſand quintals in Porto Cabello, La Guayra, and 
Barinas, are to be delivered in the cuſtom-houſe of the port of 
La Guayra; and likewiſe the quantity of ſpecie that may be fur- 
niſned on account of the ſaid tobacco, is to be delivered at ſaid 
cuſtom-houſe to the perſon or perſons appointed for the reception 
thereof by the intendancy of this place, and flour, dry goods, and 


ſpecie, equivalent to the fourteen thouſand quintals of tobacco de- 


poſited at Guayra, ſhall likewiſe be delivered in the port of La 
Guayra; provided always nevertheleſs, and it is hereby underſtood, 
that the ſaid Meſſrs. Phillips, Corſer and Robinſon, ſhall be at li- 
berty, if more convenient to their intereſts, to deliver at Guayra the 
dry goads and ſpecie, to the amount of the ſaid fourteen thouland 


- quintals of tobacco, to the Adminiſtrator General of "— 


the department of Guayra. 


That all tobaccos raiſed in theſe provinces during the term of 
three years thereby ſtipulated, ſhall be depoſited entirely to the pur- 
ſes of this contract, or to the conſumption of Spain and its colo- 
nies, but no ſale whatever ſhall take place thereof to foreigners, the 
excluſive right being given to and veſted in the ſaid Meſſrs. Phil. 
lips, Corſer and Robinſon, during the term of this contract; and 

ſuch exeluſive privilege being granted to them for the purpoſe of 
giving & favorable iſſue to the ſaid contract; in conſlderation of 
which 


APPENDIAINFE: : : 


which excluſive privilege they bind themſelves to — few 


five to teri thouſand quintals more of tobacco of the crop of the ſaid 


three years, at the rate of twenty. dollars per quintal, and to pay 
for the ſame in conformity to the ſtipulation made Lava: 3 to 
in regard to the forty thouſand quintals. | 


In the event of a peace being TY between Spain and 


Great Britain during the term of the preſent contract, it is hereby 
underſtood, that there ſhall be a deduction of ten per cent. from the 


prices of the flour and dry goods as ſtipulated ; as likewiſe of other 


articles not ſtipulated in conformity to the ſeventh article, and 


which benefit ſhall be conſidered for the royal finances. 


That the exportation of the tobacco and the importation of the 


goods to be given in payment thereof, may. be made either in Spa- 


niſb ſhips, or in veſſels of neutral powers, in friendſhip and amity 
with Spain, and that the tobacco ſhall be delivered, equivalent to 
the amouut of imports with as much facility as poſſible, not ex- 
ceeding ten or fifteen days for the loading and INS of 
veſſcls. 


That when the ratification of the preſent contract takes place 
in conformity to the preceding article, it ſhall be conſidered firm» 
validated, and ſubſtantiated, notwithſtanding the adminiſtration and 
direction of his Majeſty's revenue, ariſing within theſe provinces, 
may change by the appointment of a ſucceſſor to the preſent in- 


tendant, ſeeing that the preſent intendant entered into and con- 


cluded this contract, in virtue of powers veſted in him by his 


Majeſty, authoriſing him to export and diſpoſe of the ſaid tobacco 


in ſuch manner as his judgment and knowledge might direct. 
In teſtimony whereof, &c. 


(Signed) ESTEVAN FERINA DE LEON, 


WM. D. ROBINSON, for himſelf, 
PrILLips and Coxskx. 


23d April 1801. 
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(ARREST, 11155 Janvier 1784.) 


U au Conſeil d Etat du Roi, ſa Majeſté y étant, les offres en 

renonciation faites par les conceſſionaires intẽreſſẽs & admi- 
niſtrateurs de la compagnie de la Guyane Frangsi/e, au privilege 
excluſif de la traite des Noirs a Gore 8 le long des cotes d Afrique, 
depuis le Cap Vert, juſqu'à la riviere de Cazamance, qui leur avoit' 
ẽtẽ accords par Arret du 14 Ant 1777, pour le terme & eſpace 
de quinze annEes, &c. Sa Majeft a concede & concede, pour le 
tems & eſpace de neuf anntes conſẽcutives, a compter du 157 
Juliet prochain, aux Conceſſionaires, Interẽſſẽs & adminiſtrateurs 
de la compagnie de la Guyane Frangoi/e, le privilege excluſif de la 
traite de la Comme ſenlement dans la riviere du Senegal & depen- 
dances, aux clauſes, charges, & conditions, contenues dans le 
reſultat du Conſeil de ſa Majeſte, de ce jour ; ſupprime en con- 
ſequence le privilege excluſif de Gore & dẽpendances accorde a 
la dite compagnie par Arrèt du 14 font 1777 ; Veut & entend ſa 
Majeſté, qu* a Vexception de la traite de la Gomme, le commerce 
dn Senegal, puiſſe ſe faire librement par les armateurs des différens 
ports du royaume, ainſi que celui de Gor#e & côtes d' Afrique, 
depuis le Cap Vert juſqu'à le riviere de Serralionne, & au dela; 
ordonne que tout le produit de la traite de la dite Comme ne pourra 
etre imports par la dite compagnie que dans les ports du Royaume, 
&c. 

Fait fa Majeſte defenſes à tous ſes autres ſujets, de troubler 
la dite compagnie du Snzgal dans Pexerciſe du dit privilege excluſif 
de la Gomme, à peine de confiſcation des objets traitEs en fraude, 
& de trois mille livres d'/amende; continuera au ſurplus d'etre 
ex6cute ſelon ſa forme & teneur le reſultat du Conſeil de ſa Majeſté 
du 6th Janvier 1776, concernant les conceſſions & defrichemens 
de la Guyane; ſera le preſent Arret imprime, public & affichẽ par- 
tout on beſoin ſera, & ſeront ſur icelui toutes lettres neceſſaires 
expediees. 


vor. tv. [c] i017 


(a) Circiter 


A. D. 1705. 


APPENDIX, No. II. 
No. II. 1 
LOT relative au commerce du Senegal, 23 Janvier 1791. 


Le commerce du 2 eſt libre pour tous les W 
—— 
DECRETS at la Convention Nate de 26th & 29th Mars, 
1793. la ſecond de la Republique Frangoiſe, relatiſs aux rela- 
tions commerciales des Etats-unis, avec let colonies Frangoiles, 


— — 


(Du 26th Mars 1793 2 


10. Admiſſion en exemption de tous droits, des ſubfitanees & 
autres objets d*approviſionnement, importes dans les ports _ co- 
lonies par les vaiſſeaux des Etats-unis, 

La Convention Nationale voulant prevenir par des diſpoſitions ay 
ciſes, les difficultes que pourroient s'ẽlever relativement à Vexecu- 


! 
\ OF 


tion de ſon decret du 19th Fevrier dernier, concernant les étate- 


unis de / Zmerique, accorder de (a) nouvelles faveurs d cette nation 
allice, 


8 — 2 ok »* * FP 


” — 


(a) This piece will ſerve, beyond its particular relation to the caſe 
in which it is cited, to ſupply farther general information reſpeQing 
the jealouſy, and extreme caution with which France has always re- 
tained the ſtricteſt monopoly of trade with her on colonies. 


The purpoſe, for which thoſe reſtrictions have been occafionally 


relaxed, in times of war, is ſo avowedly, „ pour approviſioner 
£7 ouider nos colonies,” that in the years 4756 and 1779, it 
was made a ſubject of political controverſy, whether that pur- 
poſe might beft be effeRed by the expedient of admitting neutral mer- 


chants, or by means of ſirong convoys appointed to protect their 


own navigation. The aſſiſtance of neutral ſhips was reſorted to 
with great eagerneſs i in 1756, though, according to the information 
of one of thoſe writers, no? for the firſt time. © Ce ng pas la premiere 


& fois qu'on a voulu recourir en France aux nations neutres, pour appro- | 


te viſionner & vuider nos colonies, & que ce ſecours a &t6 reconnu in- 


ce ſuſſiſant & ruineux. Mr. Pontchartrain (a), étant Miniſtre de la 
% Marine, erut qu'il ſeroit bon d' admettre dans nos Colonies les na- 


« t ions amies; mais les premiers vaiſſeauxs qut furent expẽdiës, 


& ayant été pris, le Miniſtre revint tout de ſuite au ſeul expo diem 
i ho: vraiment 


APPENDIX, No. III. 


allice, & la traiter dans ſes relations commerciales avec les colonies 
Frangoi/es, de la meme maniere que les batimens de la Republique, 
decrete ce qui ſuit. 

iſt, A compter de jour de la publication du preſent decret dans 
les colonies Frangoiſes d' Amerigue, les navires des Etats- unis, du 
rt de ſoixante tonneaux au moins, uniquement charges de 


farines & ſubſiſtances, ainſi que des objets d"approviſionnement 
Enonces dans l'article 2. de I'arret du 30 Aout 1784, comme encore 


de lard, beurre, ſaumons ſales & chandelles, ſeront admis dans leg 
ports deſdites colonies, en exemption de tous droits. La meme 
exemption aura lieu pour les batimens Francois charges des memes 
eſpèces, venant de Vetranger, 

2d. Les capitaines des batimens des Etats-unis, qui, ayant ports 
dans les colonies Frangoi/es.d' Amerique les objets compris dans ar- 


ticle ci-deſſus, voudront faire leur retour dans le territoire deſdits 


Etats, pourront charger dans leſdites colonies, independantment des 


ſirops, rhums, taffias, & des merchandiſes de France, une quan- 


tite de cafe 6quivatente au cinquantieme du tonnage de chaque 


navire, ainſi qu'une quantite de ſucre équivalente au dixieme du 


tonnage, en ſe conformant aux articles ſuivans. 
3d. Tout capitaine de navire Americain, qui voudra faire des 


Tetours dans les Etats-unis, en cafe & ſucre des colonies Frangoi/es, 
devra juſtifier que ſon batiment y eſt entre aux deux tiers au 


moins de ſa charge, ſuivant l'article premier. A cet effet, il ſera 
tenu de remettre dans les 24 heures de ſon arrivee, au bureau des 


mm. 


&« vraiment efficace., Il traca un plan de protection, pour la navi- 
* gation Frangoiſe fi excellent, que quoique nos fuſions en guerre 
« avec Þ Angleterre & la Hollande a la fois, les primes ne paſſe- 
e rent pas 20 per cent. d' entrèe ou de ſortie de St. Domingue & 
% de la Martinique, & 15 a 22 pour cent. pour aller a Quebec.” 
From the immediate failure of this firſt attempt it will ap- 
pear, that the relaxation was conſidered, on its firſt introduction 
in the beginning of the laſt century, as an expedient of war, which 
neutral nations ought not to aid, and which this country was under 
no obligation from the law of nations to tolerate notwithſtanding 


the advantages that might accrue to the neutral merchant, as well as 
to the enemy from an admiſſion into that lucrative trade.—Confide- 


rations ſur Padmiſſion des naivres neutres au colonies Francoiſe de 


PAmerique en tems de guerre-— Page 13.—Printed in 1779. | 
[c 3 a douanes 
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douanes du lieu du debarquement, un * des agens de ls 
Marine, qui” conftate la jatige de ſon e & le tonnage ef. 
fectif de ſon chargement. 

Les prepoſes des dites douanes . aſſureront que Pexportation de 
ſucres & cafes n excede pas les proportions woah n=: apap 20 d 

| Preſent dẽcrete. 
_4th. Les capitaines des bitimens des! Etate-unis 
paywout a la ſortie des Iles, ainſi que ceux de la — a 
qu'un droit de 5 livres par quintal d'indigo, 10 livres par millier de 
Coton, 5 livres par millier de cafe, 5 livres par millier de ſucre téte 
& terre, and 50 ſous par millier de ſucre brut. Toutes autres mar- 
chandiſes ſeront exempts des droits a la ſortie des dites colonies, 
5th. Les ſucres & cafes qui ſeront charges, payeront dans les 
bureaux des douanes qui ſont dans les colonies, oll ſeront &tablis, 
a en-ſus des droits ci-defſus fixes, ceux impoſes par la loi du 19 
ars 1791, ſur les ſueres & cafes importés des dites colonies en 
France, & conformément a la meme loi. 

6th. Les capitaines des batimens des Etats- unis qui voudront 
charger des marchandiſes dans les dites colonies pour les ports de 
France, fourniront au bureau des douanes du lieu du depart, les 
ſoumiſſions exigtes des armatuers des batimens Frangoir, par Var. 
ticle 2d de la loi du 10 Juilla 1791, pour aſſurer le dechargement 

de ces marchandiſes dans les ports de la Rẽ publique. 

Ith. Les batimens des nations avec. leſquelles la Republique 
Frangoiſe n'eſt point en guerre, pourront porter dans les colonies 
Frangoiſes d Amzrique tous les objets deſignees par le preſent de. 
cret. Ils pourront auſſi rapporter dans les ports de Ia Republique 
ſeuliment, toutes les denrees des dites colonies aux conditions Enone 
cses dans le dit decret, ainſi que dans celui du 19 Fevrier, 


No, IV. 
Du 29th du meme Mois. 

ADMISSION 3 2 la traue de Ia Gomme dans le Senegal, der 
batimens Americains & de ceux des nations ævec leſquelles ls 
Republique Frangoiſe n'e/t pas en guerre. 

La Convention Nationale voulant continuer a prouver aur al- 


' lies du peuple Frangozs, ainſi qu'aux nations amies de ſa liber, 


qu elle defire les appeler aux _—_ avantages que ſa ſollicitode 
aura 


— 


"of 


| ren No. V. 


aura toujours pour objet de procurer au commeree de la Repub- 


lique, d&crete ce qui ſuit.; 

Les bitimens des Etats-unis de Þ Amerique, ceur des nations 
avec leſquelles la Republique Frangoiſe n'eſt point en guerre, qui 
ſeront armés dans les ports & pour compte des negocians Frangois, 
ſeront admis à la traite de la Gomme du Senegal. Ils jouiront poui- 
leurs approviſionnemens & leurs retours en France des memes fa- 
veurs que les batimens de la Republique, à la charges de fournir 


au bureau des douanes du lieu dn départ, les ſoumiſſions exigtes 


des armateurs des batimens Frangois, pour aſſurer leur decharge- 
ment dans les ports de la W ; 


7 No. | V. | 


ARRETE relaiif aur batimens admis A faire k commerce dane 


la Colonie Frangais du Sintgal, du 25 Frimiaire an X. 
de la Republique Frangai/e une et indiviſible. 


Les Conſuls de la Republique, ſur le rapport du Miniſtre de la 
Marine: le conſeil d' ẽtat entendu, arrꝭtent: 


iſt. A compter de jour de la publication du preſent arrète i 
Plle Saint Louis au Senegal, les batimens Frangois ſeront ſeuls ad- 
mis a faire le commerce, dans toutes les parties de la colonie 
Frangai/e du Senegal. . 


zd. Les bitimens neutres qui ſe trouveront en chargement au | 


moment de I'arrivee de Parr@t6, pourront Pachever, et il leur 
ſera accords, à cet effet, un delai de deux decades. 


3d. Les Miniſtres de la Marine et de Vintericur ſont charges, 
chacun en ce qui le concerne, de Vex&cution du P arreèter 
qui ſera inſerẽ au bulletin de lois, 


fe 3 


* 


A ENT cannot demand the proceeds, gn ręſlilution, in 
__ oppoſition to his principal, or the aſſignees 
of the principal — — — 40 

exception, as to expences incurred in the 

proſecution of the claim — 
Algier.— capture and ſale, under the authority of the De 

of Algiers, is not ſuch a piratical ſeizure as vil 

affet the converſion — — 3 


Appendix abſtract of colonial caſes before the lords 


Appendix, p. 1. & ſeg, 
contract of monopoly of tobacco — He 
French edicts reſpecting the trade of Senegal 20 


5 
Bail in cauſe of poſſeſſion, when and on what conſidera- 
tions introduced — — 306 
| not extended to intermediate earnings — 307 
Blockade—preſumption againſt the cargo, from a fraudu- 
lent deviation into a blockaded port proved 


Page 


againſt the ſhip — — 94 
not violated by withdrawing in ballaſt a ſhip p 
_— in the blockaded port, of a neutral mer - 

chant — — — 
by withdrawing goods ſent in before tlie 
blockade on neutral account, and return- 
ed as unſaleable — — à. 


of Holland 

not violated, by ſhipment inwards to Emden, 
with an ulterior deſtination to Amſterdam, 
by inland navigation — — 13 

by goods taken on a voyage to England, 

that had been ordered from Amſterdam, by 
means of ſuch inland navigation — 65 

by ſuch inland navigation intended, not a 

paſſage by ſea, but by a canal — 

by a deſtination to Antwerp paſſing the 

* Scheldt — — 61 
Bottomreer- 


IN D R X. 


Bottomree—by the owner in a foreign port —_—..- 3 I >: 
| port of Jenſey, to ſuch effect conſidered as 
foreign, 0 an owner of London ib, 
enforced againſt the freight of a ſubſequent 
voyage, under the circumſtances-of the caſe — 245 


_ 


Capitulation of Genog —oonſtruct ion of — * 
of diſtinction as to property afoat, unleſs ſpe- 397 
cifically mentioned — 399 
Cartel ſhips —not at liberty to trade in the enemy's port 355 
| ſo trading ſubject to confiſcation =, — 360 
Colonial irade—firſt admiſſion of neutral traders on the part 
of France, pour approvifionner & vuider 


nos colonies? — Append. 22, note 
general principles of law applied to this ] 


interpolition — Appendix, p. u, & ſeg. 
illarality, without . 5 
attaches on the ſhip, as well as on the 
cargo — — Appendix, p. 1 
inftrucions of 1793—1794—1798 ib. p. Rey : 
v relaxations under thoſe inſtructions — 2 & 3 
allowing trade between the colony of 
the enemy and the country of the 
neutral ſhip — _ Appendix, p. 3 
conſtrued to extend, to the ports of 
the neutral owners of the cargo alſo 
| Appendix, p. 2 & 
diſtinction, as to the application of the 
eneral principle, between the European 
3 in the new world, and thoſe 
in the EAI — — 341 
trade to Senegal on the footing of 
; the Eaſlern ſettlements — 342 
effect of privileged contract, with regard 
to the colonies of the enemy 107 & ſeq. 
contract with Spain for the monopoly 
of tobacco at the Caraccasr — ib, 
Mr. De Connicl's contract with the 
Duich Eaf! India Company, for Ba- 
| tavian produce — 121 & ſeg. 
Commutation—for ſhips taken at Genoa _ 397 
| diſtinguiſhable from ran/om — 402 
How far within the words of the Prize 
AR, as prize to be condemned to the cap- 


tor — — — 
condemned to the Crown, under all the 
circumſtances of this caſe — ib 


[c 4] Condemnation— 


* 


1 W DKE XK 


Condennation—of Prize 5 in te country of the belli- + 
. 5 on ing in neutral ports = — 
3 , p 
on u to 
pronounced legal (&) under the wo 20 


rity of former practice 
to the King, in e the claim ts a Bri- 
tiſh ſubject is rejected on account of the 
property being taken, trading in violation 


| of our own municipal lass —- 262, note 
Correbnd—pich and tar — — — _ 243 
* — — — 
tions as to inferior quality 7 
| — 4 in favour of the produce of the ex · 
rting country 2 
| 2 confined to eaten | in 1 the flips of the - 
ſame _— 161 
proof of /uc produce, required of the 


claimant, in the firſt inſtance ' 244, 355. 
conflruftion of produce as applied to Lubec, 
and other maritime towns of Germany, 
exporting the produce of the neigh- 
bouring diſtricts — — 3 54 
works a forfeiture of freight — 
3 plea of ignorance in the maſter not admiſſible . 
with falſe * works the eee of 
the — 
N of eſtimating the evidence on i this oft 
- | point, in the caſe of a ſhip carrying 
wine from a French part to Breſt, and 
| taken hovering upon the French coaſt 8 
out ward, with falſe * how affecting t ot 


- Yo. , 
ov N 


* 


returned cargo. Vide ſupra Table of Caſes 
heard on Appeal, note. 
Convoy—See Reſiſtance. 


Cofts and OR Na of unjuſtifiable detention, at 
on, and delay in bringing the veſ- 

7h home for adjudication = — 185 
on aceount of detention and delay of 


a Greek ſhip and cargo in Ireland 197 N 
| D 
a of, againſt the maſter for a perſonal 2 8 
ſea, on a paſſenger "5 
admitted 1n point of f juriſdiion, v. but finally de- 
ſerted 76 


* 


(a) The decifion of the Court of Appeal, on thi point, is ſuſ] d, in the : 
caſe of the Glucklicke, Peer; ſiom the Vice Admiralty Court of Famaice. 


ag ime 


INDE Xx 
Demurrage—0n delay of icli, ebf conſent — 91 
a—two-fifths given 1 
_ not im otable againſt the owner, on account of 4 
no Ein by te avay. after capture — 216 
K | | 
re fright to ur- w (Ste 
17. 77.3 
— where given, how marſhalled, as be- *, . 
tween freight 3 
maſter go | & 347 
of claimant for ſuch goods vader yr pre-emption, as 
are reſtored on the original evidence — 166, nts 
A 
mere, in caſes where a ſhip, purchaſed of 
2 the enemy, has been left under the ma- 
nagement of the former owner, in Fe ene- 
when * between p 
as 'to cargoes goin rts of 
the enemy with a l deſtination — 
diſtinction, as to the coaſting trade 
of Spain, overruled — 209. 
— priority, in ordinary caſes, over the ex- 
3 e captore, where they are decreed to 
a char the cargo 
not „ the part of the — after _ 
delivery of poſſeſſion, * a perſon purchaſing 
of the conſignee — 236 & ſeg. 
the demand to this effec, not aided by Gail 
to anſwer all 3 in this particu- 
caſe — 2 
refuſed to a ſhip under embargo, when the cargo * 
' was obliged to be ſent on in another veſſe! — 17 
to a ſhip, which had failed from Radſſotv, 
and wasdriren back to Falmouth, and nw 


placed under embargo — 77 
forfeited by contraband — — 193 

ignorance of the maſter under an obli tion not 
to open the not admiſſi ib, 


payable to captors, in nght of the ſhip 8 
as prize, only, when they have carried the cargo 
to the place of its original deſtination — 281 
re 2 as well as the ſhip, in caſe of 
cul 
a ied in ach xe to the Bucer, Cle 
ſaved 


paid by a * ſale of the cargo, in patcuar 
aa — — 304. note 


Flat eib 


317 
318 


* * 


1 1 DR X. 


F 1th—how affefted b by ſubſequent aher fe 
axis Admiralty to the coptaring ty ſhi » conftity T* | 
I 
\ = orders from t [nol 
that 1 | = "at's 


* Capture — on being in Fs 5 raiſed by confraio 
between = ;.. » Wb; 335, 3% 
how afehted by a contrary cour . — 155 
ho affected 14 the renunciation of the 
maſter, and his refuſal to be concerned 
at the time of capture, ; 8 —3 
ſüuch renunciation not prove 1 
identity of the ſhip, claiming as joint n 
, | neceſſary to be proved — 155 
Juriſdidion—of the High Court of Admiralty to enforce 
the ſentence of a Vice 1 which 
of Prize Courts, over mie lying in | EE 
ports. (See Condemnation) 25 53 & ſeq. 


L 

Licence—to trade with the enemy, flrits j juri — 11 
of ancient practice — i. 
to be candidly obtained and 6 uſed — 13 

as to the quantity and * of the articles 
enumerated _ — 12 
F 
as to ons 631 2 K 
3 conformity impoſed on the — . 
"ries, by the terms of the licence 266, note 


 non-enumerated articles, with an aſſerted vlte- | 
rior deſtination to a neutral port, condemned 96 
Loſe—by delay in inſtituting nn — a & 44. 
treeſtitution in value 
of ſmall articles under the cuſtody of the Marſhal, 145 
reparation | — — — — ib. 
of articles properly warehouſed, under a commiſſion 

of unlivery, not chargeable on the captor — J 353 

by fire, before apprat i/ement of goods 1 on | 
vage, (See $ ww — — 268 


| Monition—to proceed to e Iſt, that there 
| was no claim given ; 2dly, that the ſhip was 
not commiſſioned againſt the Dutch, over-ruled 215 
inſt the owner, and againſt the maſter of a pri- 
vateer, non-commiſfioned againſt the Dutch, to 
| ſhew cauſe why a Dutch prize taken, and con- 
demned to them at Jamaica, ſhould not be con- 


demned as droits of Admiralt — 73 
mned as droits o * Made, 


INDE X. 


N R 
National charaBer——Prench, of ſhipments from France to 
at that time in France — 
neutral, of ſhipments from Holland, on 
by account of Schreder's houſe at Embden, 
to a houſe in London, in which he was 
A partner 2 — — 
Britiſh, of ſhipment from Spain, of Wines 
left as ſtores b 7 
who had purchaled them for the ſup- 
ply of the Brityh fleet ö 


0 
Order of Court, 5th Auguſt 1803. 


Po Non — cauſe of — — 

fe LNuere, How far the Court of Admiralty is to 
be conſidered merely miniſterial to decree 
poſſeſſion on the bare legal title? — 
cauſe of, as to Britiſß prize—onus probandi in a 

civil — ; my legat 3 _ 
relumption 38 to the erlion of a 
7 ſhip, which had been carried into the ene- 
my*s port — 
cauſe of, on the part of a foreign owner, in ob- 
jeRion to a ſale, under the proceedings of a Spa- 
niſh Caurt of Admiralty, introduced, at the prayer 
of both parties, but not entertaine 


1 


diſpoſſeſs the maſter who was alſo a part owner; 
averment of a virtual title to @ majority of inte- 
reſts, by agreement unexecutd, not admiſſible, 
Stat. 34 Geo. 3. c. 68. 5 14. — 
Pradice — depoſitions of a witneſs examined after publication, 
not admitted — 
cauſe reſcinded, for the 1 of admitting evi- 
dence, on a point ſuggeſted by the Court — 
- allegation, pleading exhibits to the ſame 
| int admitted „ >a 
ciency of, to anſwer freight, not chargeable 
7 on the captor, er > rg any — 
roprietary intargſ continued in the Enemy ſhipper 
9 | by bills of lading to bis — 
in goods ſent to his agent, at Ham- 
burgh, without appropriation, 
though, as aſſerted, to anſwer 
the drafts of a correſpondent, in 
America 


Proceeds —1 


— 
by 


; Spain, by Grant an American merchant 


a Britih merchant, 


232 


239 


195 


393 
cauſe of, on the part of the majority of owners, to * 


251 


322 


324 


302 
218 


222 


25, 31 


continued 


wy | | # 
I. N D E X. 
| a 
P ef » f 7 
Sos 2 continued in the Brit Gre l. goods | 
„ ſent to the enemy's country, 
| '  evithout proof of any xppropriation . 
of ICE do the aſſerted American proprie 
| veſted i de Ren LOAN 92 & ſeg. 
in the Enemy confignee, in 
going under contract, to =_ 
{ property of the enemy on arrival 


114. 11 
Trins intergft—on recapt ure of a ſhip before taken by an " S 
other 35 vefſel. and loſt again to = 
enemy, veſts in the laft 8 — 217, note 
Pardo enemy's ſhips. (See Ships) — 100 
| * Wegal — 207. 


x 4 | ] 4 


Rall on reſtitution of a cargo of oil, of which 
— 
WIR? 1 
Recapture—Sec Salvago. . 
9 report—confirmed, as to inſurance not allowed, 
amongſt captors expences, directed to 
be a charge on the cargo 40. 42 
amended, as to the valuation, and the al- 
lowance of expences, on a cargo tranf- 
mitted from Bermuda to the Dutch 
1 as box 674” th but finally — g 17. 20 
ance—by convoy, penal, on ſhips convoyed, notwithſtand. 
of ing the — of the 6.4 ck of the . 
econd Sediſb convoy — 
diſtinction as to the fact of an eee 
of the purpoſe of reſiſtance, overruled—4 13. 421 


8 


Salvage—of a ſlave ſhip from inſurgent flaves | — 223 
ſpecial conſiderations reſpecting ſuch a caſe — 227 
proportion given one-tenth 228 
military, not given, for preventing a Britiſh ſhip 
from going into the port of an enemy — 149 
of diſire/s for ſervices to the above ſhip, 5007. given—152 
on recapture, how eftimated on property de ” 
by fire before the execution of the commi 
of appraiſement — 268 & eqs 
giren 


1 N 2 E X. 


Salpage © | „% „ Frws - dr . — 
given on recapture of Ry a) property out of 

* hands of the an. (a) 8 — 15 

on rec?pture by non-commiſſioned perfons — 78 

in diſtreſs, mode of making a tender, preſcribed — 106 

$cheldt—not conſidered as a river of Holland, ſo as to be 

within the blockade of Dutch 2 as to ſhips 

going to Antwerp. (See Blockade) — 


64 


Ships —purchaſed of the enem̃ — 5 


muſt be fairly and abhſolutely transferred — 103 
left ander the management of the former oer, 
will not be admitted to farther prof — 36 

expedients of the French. Government, for re- 

taining an equity of redemption, over ſhips - 
nominally ſold to neutrals — — 102 

lying in the port of an enemy, may be purchaſed by 
n WW — a 8 owner — nm, -_ 
ip timber. under the Daniſh treaty of 1780 — 33 x 
f BDaoit de ConftruSion, as to balks, and fir — * 
ber, character to be collected from the port 
of deſtination — 


fir planks, excepted in the words of the ; 
„ 2 one 
I 


Tender—as to ſalvage, mult. be made in acts of Court, to 


37 


ib. 


avoid the conſequences 1 2.705 5 0 106 
Trade with the enemy—on the part of a Briiiſb ſubje 11 
| prok ited from very ancient times 


ibid. note 
on the part of a ſubject of an ally in 
the war, included under the ſame 
principle, and ſubjeR to the penalty 
of confiſcation, in the Prize Courts 
of the Captor — _. 251 & ſeg. 


—— A... 


— — — — 


— 


(s) In the Carlotta, Dec. 13, 1803, The queſtion aroſe, Whether the principle 
on which ſalvage was given, on recapture of neutral property out of the hands of 
the enemy, during the /ate war, ſhould be continued as a general rule, appli- 
Cable to the preſent war. The Court, adverted to the particular confide- 
rations on which the principle had been adopted, and exprefſed a diſpoſition 
not to continue the rule unleſs the ſame cauſe ſhould be continued, in the violent 
and unjuftlifiable proceedings of the French cruizers, and Courts of Prize, The 
rule laid down in this decifion was, that ſalvage ſhould not be due, generally, on 
recapture of neutral property out of the bands of the enemy; nor unleſs it 
could be ſhewn from ſome dict, or recognized praſtice, that ſuch property 


— have become ſubject to condemnation in the Pr ize Cpurt of the Tm 
aptor. : Ny | 1 


— 


— 


on 


IN 


0 0 4 4 x 
* , * « ” 1 13 


: * 


— 


Trayſort nem l benign - 1d the. 135 2 


- taipetition to „ liable to Sy | 
if taken in ad ate; | 
I and character, ö 

ſeinure, o 


Wage a ; Brig mariner taken out of the ee 
ried to Frante, not reveſted TI 1 
recapture of the ſhip * 
of a mariner, preſſed into the : King's ſervice A 2 
to the time of preffin 308.3 
farther denen Kon fuggeſtion 54 07 procurement 
on the part of his — to get 
not ſupported by the ſufficiency of of 
eres 
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